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Policy was issued to plaintiffs, who sold the property to Lindner and took a 
mortgage thereon, policy being transferred to L., loss payable to plaint- 
iffs as mortgagees. Property burned, and Lindner left the state under 
accusation of arson and the placing of additional insurance. Plaintiffs 
thereupon brought action for reform of policy to inure to their benefit 
separate from and independent of the right or interest of Lindner. 


Held, That the U. 8. S. C. rule is good that the burden rests on a moving 
party to overcome the strong presumption arising from the terms of a 
written instrument. If tho proofs are doubtful and unsatisfactory, if 
there is a failure to overcome this presumption by testimony entirely 
plain and convincing beyond reasonable controversy, the writing will be 
held to express correctly the intentions of the parties. A written instru- 
ment will not be reformed unless the correction asked for expresses the 
understanding of both parties thereto at the time it was executed. 
Plaintiffs in this case have failed to show themselves entitled to a refor- 
mation of the contract. 


This is an action to reform a policy of insurance against loss by 
fire, issued by the defendant company to the plaintiffs on a certain 


* Decision rendered, November 5, 1889. 
VeL. XIX.—7. 
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dwelling-house, and to recover on the reformed policy for the loss 
by fire of such dwelling-house. The insurance is for $2,000. The 
term of the policy is five years from January 23, 1886. The policy 
contains a large number of conditions and requirements, and speci- 
fies many causes of forfeiture. Among these are the following: “If 
the property, or any portion thereof, shall be sold, transferred, or 
incumbered * * * or if any change takes place in the title, use, oc- 
cupation, or possession, * * * this policy shall he void.” When the 
policy was issued, the plaintiffs were the owners of the insured 
dwelling-house and the farm on which it was situated. On April 
27, 1886, they sold and conveyed the farm to one Lindner for $6,000, 
and took back a mortgage thereon executed to them by the pur- 
chaser, to secure $5,900 of the price. Afterwards, on the day the 
conveyance was made, the plaintiffs, Lindner, and one Hunkel, the 
local agent of the defendant company at Milwaukee, had an inter- 
view concerning such insurance, the result of which was that Hun- 
kel gave the assent of the company to an assignment of the policy 
to Lindner. The plaintiffs assigned the same to him accordingly, 
and, with the consent of Lindner, an indorsement was made upon the 
policy to the effect that any loss under it should be payable to the 
plaintiffs, mortgagees, as their interest might appear. Lindner there- 
upon went into possession of the insured property thus purchased 
by him. Early in December, 1886, the insured dwelling-house was 
destroyed by fire. Soon thereafter the plaintiffs delivered to the 
company proofs of the loss, as required by the pcelicy, stating the 
assignment of the policy, and other proceedings in respect thereto, 
as above, and stating, further, that they made suck proofs, because 
Lindner had left the state, and the loss was payable to them. The 
company refused to pay the loss, giving as reasons therefor that 
Lindner had placed additional insurance on the property without its 
consent, and that he had set the house onfire. The plaintiffs there- 
upon brought this action. The relief demanded is that unless the 
court shall be of the opinion that the policy, with the indorsements 
thereon as they now are, create a valid, independent insurance of 
plaintiffs’ mortgage interest, the indorsements of April 27, 1886, 
assigning the policy to Lindner, and making the loss payable to 
plaintiffs, be stricken out, and there be indorsed thereon instead as 
follows: “This policy shall be and continue an insurance of the 
interest of said Meiswinkel, Weisner, and Landwehr, as mortgagees 
of said property, in the same amounts as originally written,”— sepa- 
rate from and independent of the right or interest of Lindner. The 
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complaint alleges that the contract of April 27, 1886. with Hunkel, 
defendant’s agent, was that the plaintiffs should hold the policy as 
an independent insurance of their mortgage interest alone; that he 
assured them the indorsements on the policy effected that object; 
and that they relied upon his assurances in that behalf, and rested 
in the belief that they had an insurance which could not be affected 
by the acts of Lindner or others. The answer of defendant de- 
nies liability on the policy as it is written, and puts in issue most of 
the material allegations in the complaint. The testimony given on 
the trial is sufficiently stated in the opinion. The court found the 
facts substantially as stated in the complaint, and gave judgment 
for the plaintiffs, reforming the indorsements on the policy as prayed 
and for the amount of the policy as reformed. The defendant 
appeals from such judgment. 


Winker, Fianpers, Smitu, Borrum & Vinas, and Lusk & Bunn, for 
Appellant. 

To justify a court of equity in relieving against an alleged mistake 
in a written instrument, the mistake must appear beyond a reason- 
able doubt, and be mutual: Opera House Co. vs. Insurance Co., 41 
N. W. Rep., 968; Newtown vs. Holiey, 6 Wis., 592; Lake vs. Meach- 
am, 13 Wis.. 355; Fowler vs. Adams, id., 458; Harrison vs. Bank 
17 Wis., 340; Kent vs. Lasley, 24 Wis., 654; McClellan vs. Sanford, 
26 Wis., 595; Ledyard vs. Insurance Co., 24 Wis., 496; Harter vs. 
Christoph, 32 Wis., 245-248; Jarrell vs. Jarrell, 27 W. Va., 743, 748, 
750; Mead vs. Insurance Co., 64 N. Y., 453; Ford vs. Joyce, 78 N. 
Y., 618; Cox vs. Woods, 67 Cal., 317; Bartholomew vs. Insurance 
Co., 34 Hun., 263; Sutherland vs. Sutherland, 69 Ill., 481, 488; 
Douglas vs. Grant, 12 Tll., App., 273; Hinton vs. Insurance Co., 63 
Ala., 488, 493; Pom. Spec. Perf. § 261, note 1; Howland vs. Blake, 
97 U. S., 624-626; Guernsey vs. Insurance Co., 17 Minn., 104 (Gil. 
83); Wachendorf vs. Lancaster, 61 Iowa, 509; Ramsey vs. Smith, 
32 N. J. Eq, 28, 31; Turner vs. Shaw, (Mo.) 8 S. W. Rep., 897; Ed- 
mond’s Appeal, 59 Pa. St., 220; Lron Co. vs. Iron Co., 107 Mass., 290. 
There must not only be this convincing evidence as to a mistake, 
but it must be established by the same kind of testimony beyond 
reasonable doubt what the contract agreed on was: Tesson vs. 
Insurance Co., 40 Mo. 33; Petesch vs. Hambach, 48 Wis., 446. 


Srark & Surwer.anp, for Lespondents. 
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Lyon, J., (after stating the facts as above.) 

The conveyance of the insured property by the plaintiffs to Lind- 
ner, without the consent of the defendant company, would have in- 
validated the policy had the company insisted upon a forfeiture. 
But the assignment thereof to Lindner with the consent of the com- 
pany, although after the conveyance was executed, was an effectual 
waiver of such forfeiture by the company. The stipulation indorsed 
upon the policy, making any loss payable to plaintiffs as their inter- 
est might appear, constituted them the beneficiaries of the whole 
amount of insurance, for their interest under their mortgage greatly 
exceeded the insurance. If the contract expressed in the indorse- 
ments on the policy of April 27, 1886, is allowed to stand, the 
plaintiffs are entitled to all money the company is liable to pay un- 
der the policy, for no part of the mortgage debt has been paid. But 
in such case all the conditions, stipulations, and causes of for- 
feiture expressed in the policy remain intact. If any act or omission 
of plaintiffs would ave defeated a recovery on the policy, had 
the same occurred before the conveyance to Lindner, the same act 
or omission of Lindner since the conveyance will also defeat it. But 
the contract which the plaintiffs seek to establish by a reformation 
of the policy, or rather of the indorsements of April 27th, is a very 
different one. Suchcontract would practically give the plaintiffs abso- 
lute indemnity against loss of the insured property by fire. A viola- 
tion of its terms and conditions by Lindner, without their consent, 
would not defeat the policy. He might convey the property away, or 
cover it with mortgages ; he might obtain additional insurance up- 
on it; he might use the dwelling-house for prohibited purposes, or 
fill it with prohibited combustibles ; he might, in short, disregard 
every requirement of the policy inserted for the reasonable pro- 
tection of the insurer, and still the plaintiffs would recover on the 
reformed policy. 

The question we are to determine is, which of these two widely 
different contracts did the parties to this action make on April 27, 
1886 ? The writings which were then executed and accepted, which 
are the evidence of the contract until reformed, show the contract 
to have been that the company would continue the insurance in 
favor of Lindner, and that, if the policy should remain valid, the 
plaintiffs should be entitled to the insurance money in case of loss 
until their mortgage debt should be paid. The incidents of such a 
contract have already been stated. In place of the contract thus 
expressed and accepted by them the plaintiff's seek to substitute 
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another, far more favora le to themselves, by showing that they did 
not in fact make the contract with the agent expressed in the in- 
dorsements of April 27th, but that they made the other and more 
favorable contract above mentioned. They do not deny that they 
knew the terms and contents of such indorsements, or that they ac- 
cepted them as written, and acquiesced in them for many months, 
and until after the insured property was burned. But they claim 
that the agent of the company led them to believe that the indorse- 
ments operated to give them an insurance of their mortgage interest, 
entirely independent of Lindner and entirely unaffected by his acts 
or omissions, and that they confided in his statements, while the 
agent was himself mistaken as to the legal effect of the indorse- 
ments, or fraudulently deceived them as to their effect. The circuit 
court found from the testimony, substantially, that the contract 
actually made was as the plaintiffs claim it to have been, and that 
they were misled by the agent, either innocently or fraudulently, 
into the belief that the same was expressed in the indorsements. 
Are these findings supported by the testimony ? 

The rule of evidence in such cases is stated by the Supreme 
Court of the United States as follows: “In each case the burden 
rests upon the moving party of overcoming the strong presumption 
arising from the terms of a written instrument. If the proofs are 
doubtful and unsatisfactory, if there is a failure to overcome this 
presumption by testimony entirely plain and convincing, beyond 
reasonable controversy, the writing will be held to express correctly 
the intention of the parties. A judgment of the court, « deliberate 
deed or writing, are of too much solemnity to be brushed away by 
loose and inconclusive evidence:” Howland vs. Blake, 97 U. S. 624. 
The rule thus laid down has been affirmed and applied several 
times by this court. Harter vs. Christoph, 32 Wis., 245, and cases 
cited. Indeed, the rule seems to prevail in all or most of the courts 
in thiscountry. See cases cited in brief of appellant. Some of the 
courts say the alleged mistake must be proved beyond a reasonable 
doubt, or no reformation of the deed or writing will be decreed. It 
was held in Ledyard vs. Insurance Co. (24 Wis., 496), and reaffirmed 
in Harter vs. Christoph, supra, that a written instrument will not be 
reformed unless the correction asked for expresses the under- 
standing of both parties thereto at the time it was executed. 
Furthermore, in Ledyard vs. Insurance Company and again in 
Kent vs. Lasley (24 Wis., 654), it was queried whether, as a general 
rule, a writing sbould be reformed on the unsupported testimony 
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of the party asking its reformation ; and in Harter vs. Christoph 
it is said: “It would be an extreme case which would justify the 
court in reforming or defeating a written instrument, for a mistake 
therein, upon the uncorroborated testimony of a party to it, although 
such testimony were uncontradicted.” 

Having thus ascertained the rules of evidence which must govern 
the case, brief reference will be made to the testimony. Tlie only 
witnesses to the transactions of April 27th, who testified on the trial, 
were the three plaintiffs and the agent Hunkel. The plaintiffs 
severally testified, in a variety of forms, that they requested Hunkel 
to put the policy ina shape which would fully protect them, and 
he agreed to do so, and said to them, after the indorsements were 
made, “I have insured you, and not Mr. Lindner, and all you have 
to do in case of fire is to come to my office and let me know, 
and you get your money.” This is the strongest testimony we find 
in the record of anything said by Hunkel which tends to support the 
plaintiffs’ contention. The mortgage debt was to become due in 
six months, and the plaintiffs expected it would be theu paid. They 
obtained an express promise from Hunkel, that when it was 
paid, the policy should be canceled, and the unearned premium re- 
turned to them. It also appeared that Lindner said he would have 
nothing to d» withthe policy ; that it belonged to the plaintiffs, and 
that he intended to obtain other and cheaper insurance. We find 
no testimony that the plaintiffs expressly told Hunkel they desired 
an independent contract insuring their mortgage interest alone, 
which would eliminate from the policy all the numerous conditions 
and specifications of acts, omissions, and causes, which would work 
a forfeiture of the contract, thus making it a contract for absolute 
indemnity. Neither do we find any sufficient testimony showing 
that Hunkel had any idea that they desired to make, or supposed 
they had made, such a contract. When it is remembered that the 
policy covered only a little more than one-third of the mortgage 
debt, and hence that the entire legal title thereto was in plaintiffs 
(Hammel vs. Insurance Company, 50 Wis., 240), Lindner might 
well say that it belonged to plaintiffs, and he would have nothing to 
do with it. Although Hunkel said he had insured the plaintiffs, 
and not Lindner, it is unreasonable to believe he meant that be 
made a contract in behalf of his company so radically different 
from that expressed in the writings, a contract too, which, it was 
proved on the trial, he no authority to make. The whole conver- 
sation is entirely consistent with the theory that Hunkel only meant 
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that Lindner could not get the insurance in case of loss; but the 
same would be paid to the plaintiffs. He testified that is what he 
said. He also denied that he made the contract the plaintiffs claim 
he did, and testified that nothing was said about issuing a policy 
direct to the plaintiffs to insure there mortgage interest alone. The 
agreement for the cancellation of the policy, and the return of the 
unearned premium when the mortgage should be paid, is against 
the contention of the plaintiffs. The payment of the mortgage 
would have canceled the policy if it only covered the mortgage in- 
terest, and there was no necessity for any agreement to cancel it. 
Moreover, Hunkel would hardly agree to refund the unearned pre- 
mium after the indemnity had ceased, when the company would 
have been under no legal obligation to do so. 

It seems very clear to our minds that the judgment of the circuit 
court reforming this written contract of insurance, violates every 
rule of evidence above stated. The proof is not clear and convine- 
ing beyond reasonable controversy, that the plaintiffs asked the 
agent of the defendant company to contract with them to insure their 
mortgage interest alone,—that is, for absolute indemnity against 
loss by fire,—which would abrogate so many conditions of the policy 
inserted for the protection of the insurer. Although they may have 
been seeking to obtain such a contract, they said nothing to the 
agent which necessarily communicated that desire tohim. All they 
said to him, and all he said in reply, is entirely consistent with the 
theory that the agent had no thought of so changing the contract 
as to insure their mortgage interest alone, or that they desired him 
to do so. Hence it is not sufficiently proved, within the above rule, 
that the reformed contract expresses the understanding of both 
parties. Moreover, the same was reformed on the uncorroborated 
testimony of the parties asking for such information, which testi- 
mony is disputed in most vital points by that of Hunkel. In Gillett 
vs. Insurance Co. (73 Wis., 203), the plaintiff, a mortgagee of the in- 
sured property, claimed, as the plaintiffs do here, that he applied- 
for insurance on his mortgage interest alone, but that by 
mistake the policy was issued to the mortgagor, loss payable to the 
mortgagee, as his interest might appear. He did not pray a refor- 
mation of the policy in terms, but the case is discussed as though 
he had done so. It appeared that he applied for an insurance on 
the mortgaged property to secure his mortgage interest therein, 
without any agreement or reservation as to its form, or the stipula- 
tions it should contain. He accepted the policy as issued, and retained 
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it several months without objection. The proof was held insufficient 
to authorize a reformation of the policy, and the plaintiff was held 
estopped by his laches to deny that the writing expressed the true 
contract. That is fully as strong a case for reformation as the pre- 
sent case. A valuable note to this case, prepared by J. R. Berry- 
man, Esq. (the state librarian), will be found in the American Law 
Register for April 1889 (2d Series, vol. 28, No. 4), in which many 
cases are collected, some of which bear upon the principles and 
rules above laid down. 

For the reasons above stated, we are impelled to the conclusicn 
that the plaintiffs have failed to show themselves entitled to a refor- 
mation of the contract of insurance, and that the circuit court erred 
in granting them such relief. We have considered and determined 
the case on the hypothesis that the agent Hunkel had authority to 
bind the defendant company by the contract which the plaintiffs 
claim he entered into with them. It should be observed that we do 
not decide this proposition. There are stipulations in the policy 
which may bring the case within the rule of Hankins vs. Insurance 
Co. 70 Wis., 1. But we leave that question open. Another very 
valuable note by Mr. Berryman to the case last cited will be found 
in 27 Amer. Law Reg. (N. S.) 194, in which many cases bearing on 
the powers of insurance agents, and the limitations thereto, are 
collated. The judgment of the circuit court must be reversed, 
and the cause will be remanded for further proceedings according 
to law. 


+ +e 


SUPREME COURT OF ILLINOIS. 


UNITED STATES LIFE INS. CO. 


Us. 5 
) 


KIELGAST.* 


An inquest is a public record of the county where it is held, and as such pub- 
lic record is admissible as evidence in a — proceeding tending to 
prove the facts found to be true on the face of such record. But such 
evidence is not conclusive except against the parties immediately 
concerned and their privies. 


IsHam, Lincotn & Beatz, for Appellant. 
Grorce F. Westover, for Appellee. _ 


* Decision rendered, Oct. 31, 188). 
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Grata, C. J. 

This was an action brought by Elizabeth Kielgast, administratrix 
of the estate of Otto Wilhelm Kielgast, against the United States 
Life Insurance Company, in the city of New York, to recover the 
amount of a policy issued by the company to the deceased on the 
22d day of July, 1884. To the declaration the defendant pleaded 
the general issue, and also filed one special plea, in which it set up 
that the policy of insurance contained a provision that if, within 
three years from the date of the policy, the insured should die by 
any act of self-destruction whatever, the policy should become null 
and void; and that the insured, Otto Wilhelm Kielgast, did die by 
an act of self-destruction, to wit, by shooting himself with a pistol, 
by means whereof the policy of insurance became void. It appears 
that a coroner’s inquest was held over the body of the deceased by 
the coroner of Cook County and a jury, and in making proofs of 
death a certified copy of the record of the coroner’s inquest, con- 
sisting of the inquisition and the deposition of three witnesses, was 
returned to the insurance company as a part of the proofs of death. 
The inquisition shows on its face that Kielgast came to his death on 
the 17th day of January, 1885; that the death was caused by a 
pistol shot fired by the hand of the deceased while laboring under 
a tit of temporary insanity. On the trial the defendant offered in 
evidence the certified copy of the inquisition which had been 
returned to defendant as a part of proofs of death. The court 
excluded the evidence. The defendant then offered in evidence 
the original papers of which those previously offered were copies, 
offering the entire set of papers together, including the verdict and 
testimony. This evidence was also excluded. The defendant 
excepted to the decision of the court in excluding the evidence so 
offered; and the determination of the ruling of the court on the 
evidence is the principal question presented by the record. The 
inquisition was as follows:— 

State of Illinois, county of Cook—ss.: An inquisition was taken for the 
people of the state of Illinois, at 38 Grant Place, in the city of Chicago, in 
said county of Cook, on the 18th day of January, A. D. 1885, before me, 
Henry L. Hertz, coroner in and for said county, upon view of the body of 
Otto W. Kielgast, then and there lying dead, upon the oaths of six good and 
lawful men of the said county, who being duly sworn to inquire on the part 
of the people of the state of Illinois into all the circumstances attending the 
death of the said Otto W. Kielgast, and by whom the same was produced, 


and in what manner and when and where the said Otto W. Kielgast came to 
his death, to say, upon their oaths as aforesaid, that the said Otto W. Kiel- 
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gast, now lying dead at 38 Grant Place, in said city of Chicago, county of 
Cook, state of Illinois, came to his death on the 17th day of January, A. D. 
1885: and we, the jury, find that O. W. Kielgast came to his death on the 
night of January 17, 1885, by a pistol shot fired by his own hand while lahor- 
ing under a fit of temporary insanity. In testimony whereof the said coroner 
and the jury of this inquest have hereunto set their hands the day and 
year aforesaid. : DovuGLas Barstow, foreman. 

LouIsS GASSELIN, O. W. HAYNIE, H. M. GILLETTE, ANGELO FAIEL, M. J. SHUTE. 

HENRY L. HERTZ, coroner. P. KNorFr, deputy. 


Among the depositions was one given by appellee, as follows:— 

The deceased is my husband. He was thirty-nine years of age, and was 
born in Germany. Insurance agent by occupation. On the evening of Jan- 
uary 17th, about 9 o’clock P.M., I heard a shot fired in his room. We hollered, 
and went down stairs, and sent my hired girl for the police. When he came, 
we went up stairs, where we found the deceased dead. All of a week ago he 
said he would kill himself. That was every day for the last six days. . On the 
evening of January 17th, when he arrived home, he kissed his little boy, and 
said, ‘‘ Charlie, this is the last kiss that you will give your father.” For the 
last week he was drinking more than usual. her 

ELizABETH X_ Krevaast. 
mark 

We shall not stop to inquire whether the court erred in excluding 
the offered evidence as a part of the proofs of death, but we will 
proceed at once to determine the question whether the inquisition 
was competent evidence for the defendant under its special plea 
tending to prove that Kielgast came to his death by his own hand. 
The office of coroner, at the common law, is an ancient one; so 
much so that Jarvis on Coroners (page 2) says “that the office of 
coroner is of so great antiquity that its commencement is not 
known.” In 2 Bac. Abr., 428, it is said: “The powers and duties 
of a coroner are, by the common law, both judicial and ministerial. 
His judicial authority relates to inquiries into the cases of sudden 
death, with the aid of a jury, super visum corporis, when the death 
has happened.” And Blackstone says, (1 Comm., 348:) “The oftice 
and power of a coroner are also, like those of the sheriff, either 
judicial or ministerial, but principally judicial. This is in great 
measure ascertained by statute, (4 Edw. I.,) de officio coronatoris; 
and consists, first, in inquiring, when any person is slain, or dies 
suddenly, or in prison, concerning the manner of his death. And 
this must be ‘super visum corporis; for, if the body be not found, 
the coroner cannot sit.” In Giles vs. Brown (1 Const. S. C., 230), 
it is said: “Coroners are very ancient officers at the common 
law. * * * In England they are chosen by the freeholders of the 
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county; * * * and their powers, when appointed, are either judicial 
or ministerial. The judicial power of a coroner is, first, to inquire 
into or concerning the death of a man, when any one is slain or 
dies suddenly, by a jury of inquest super visum corporis, and this 
must be done at the place where the death happened; and if any 
one be found guilty, by this inquest, of murder or other homicide, 
he is to commit him to prison for further trial. They are also to 
make inquiry * * * of all things which occasioned it; after which 
it is his duty to certify the whole of this inquisition, under his seal 
and the seals of the jurors, together with the evidence thereon, to 
the court of king’s bench or the next assizes.” 

The earliest English statute relating to coroners was passed in 
the tenth year of Edward the First, and it is said by Jerv. Cor., 29, 
that it was merely directory, aud in affirmance of the common law. 
The first act of the legislature of this state regulating the duties 
of coroner was passed March 2, 1819. The next statute was passed 
January 20, 1821 (Laws 1821, p. 22). This act, upon an examina- 
tion, will be found to be substantially like the statute of 4 Edw. I. 
Our present statute does not differ materially from the earlier acts; 
indeed, coroners are now required to proceed substantially as at 
common law, and as required by the statute of 4 Edw. I. Under 
section 9 of our present statute relating to coroners, they are made 
conservators of the peace in their respective counties. Section 13 
makes it the duty of the coronor, upon information that the dead 
body of any person is found or lying within the county, supposed 
to have come to his death by violence or any undue means, to 
repair to the place where the dead body is, and take charge of the 
same, and summon a jury of six lawful men of the neighborhood to 
assemble where the body is, and upon a view of the body, to inquire 
into the cause and manner of the death. Section 17 makes it the 
duty of the jury, after being sworn, to inquire how, in what menner, 
and by whom or what the said dead body came to its death, and of 
all other facts of and concerning the same, together with all material 
circumstances in any wise related to or connected with the said 
death, and make up and sign a verdict, and deliver the same to the 
coroner. Sections 19 and 20 are as follows: ‘“ (19) If the evidence 
of any witness shall implicate any person as the unlawful slayer of 
the person over whom the said inquisition shall be held, the coroner 
shall recognize such witness, in such sum as he may think proper, 
to be and appear at the next term of the circuit court for the said 
county, there to give evidence of the matter in question, and not 
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depart without leave, except that in the county of Cook the reecg- 
nizance shall be to the Criminal Court of Cook County. (20) If any 
witness shall refuse to enter into such recognizance, it shall be the 
duty of the coroner to commit the witness so refusing to the com- 
mon jail of the county, there to remain until the next term of the 
said court; and the coroner shall carefully seal up, and return to 
the clerk of the court, the verdict of the jury and the recognizances, 
and it shall be the duty of the clerk to carefully file and preserve 
the same.” Section 21 requires the coroner to reduce to writing 
the testimony of each witness examined at the inquest, which testi- 
mony shall be filed by the coroner in his office and preserved. 
Section 22 provides that the coroner shall keep a record of each 
inquest. Section 26 provides that, if a person implicated by the 
inquest is not in custody, the coroner shall apprehend and commit 
such person to the jail of the county, there to remain until 
discharged by due course of law. 

The foregoing are the principal sections of the statute which 
relate to the inquest of the coroner; and from the nature and char- 
acter of the proceeding, as it has been recognized by courts ard 
law-writers, we must determine whether a coroner’s inquisition 
should be used as evidence in a case of this character. It will be 
observed that the evidence of all witnesses examined before the 
coroner is required to remain in his office, while the inquest must 
be sealed up, and returned to the clerk of the circuit court of the 
county, where it shall be filed. Thus the inquest becomes, by force 
of the statute, a record of the circuit court,—a public record of the 
county where the inquest is held. It is a record containing the 
results of a public inquiry, made by a public officer under authority 
of law, relating to matters in which the public have an interest. 
Shall it be held that a public record of this character shall not be 
evidence in a judicial proceeding tending to prove the facts found 
to be true on the face of such record? We are not prepared to 
adopt a rule of that kind. Moreover, we believe the weight of 
authority to be in favor of the admission of such evidence: 
1 Starkie, Ev., 309, seems to lay down the rule that an inquisition 
is admissible in evidence. He says: “In Sergeson vs. Sealey 
(2 Atk., 412), Lord Hardwicke said that inquisitions of lunacy, in- 
quisitions post mortem, and others, were always admissible, though 
not conclusive. In the case of Burridge vs. Earl of Sussex (2 Ld. 
Raym., 1292), an inquisition post mortem, setting out the tenor of 
a deed, was held to be evidence of the deed.” 1 Greenl. Ev, § 556, 
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in speaking of inquisitions, says: ‘These are the result of inquiries 
made under competent public authority to ascertain matters of 
public interest and concern. They are said to be analogous to pro- 
ceedings in rem, being made on behalf of the public; and that 
therefore no one can strictly be said to be a stranger to them. But 
the principle of their admissibility in evidence between private per- 
sons seems to be that they are matters of public and general inter- 
est, and therefore within some of the exceptions to the general rule 
in regard to hearsay evidence. * * * 'The general rule in regard to 
those documents is that they are admissible in evidence, but that 
they are not conclusive, except against the parties immediately ccn- 
cerned and their privies.” See, also, 2 Phil. Ev. (5th Amer. Ed.), 
262; 2°Tayl., Ev. (6th Ed.), § 1487, where the same doctrine is 
announced. In People vs. Devine (44 Cal., 452), the question arose 
whether the evidence of a witness taken before the coroner could 
be used to contradict the eviderce of the same witness subsequently 
given on a trialin court. In considering the question, it 1s said: 
“The testimony had been returned into court as part of certain 
proceedings, judicial in their character, had before an officer 
appointed by law, and expressly charged with the duty of reducing 
or causing it to be reduced to writing, and returning it into court. 
At common law, as well as under the statute of Edward I., and our 
statute concerning coroners, which are but declaratory of the com- 
mon law, the coroner holding an inquest super visum corporis is in 
the performance of functions judicial in their character, (Reg. vs. 
White, 3 El. & El., 144; Giles vs. Brown, 1 Const. (s.c.), 231; Bois- 
liniere vs. Commissioners, 32 Mo., 375) so distinctly judicial that he 
is protected under the principles which protect judicial officers from 
responsibility in a civil action brought by a private person (Garnett 
vs. Ferrand, 6 Barn. & C., 611). Whether his proceedings be 
entered upon the coroner’s roll at common law and the statute of 
Edward, or returned into court under our own statute, they amount 
to entries concerning matters of public interest, made under the 
sanction of an official oath, and in compliance, or presumed compli- 
ance, with the requirements of law. In our investigations we have 
not found any authority in text-books or adjudicated cases which 
distinguishes between these and any other official proceedings 
taken and returned in the discharge of official duty, as to their ad- 
missibility i evidence upon the principle referred to.” See, also, 
Faulder vs. Silk, 3 Camp., 126; Sills vs. Brown, 38 E. C. L., 352. 
The citation of other authorities would seem to be unnecessary. 
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We are satisfied, both upon principle and authority, that the coro- 
ner’s inquisition was admissible in evidence. The inquisition was 
made by a public officer, acting under the sanction of an official oath, 
in the discharge of a public duty enjoined upon him by the law; and 
when it is returned into court, and is filed, we see no reason why it 
should not be competent evidence tending to prove any matter 
properly before the coroner which appears upon the face of the in- 
quisition. We do not hold that such evidence is conclusive, but only 
that it is competent evidence to be considered. 

Reliance is placed by the plaintiff on Railway Co. vs. McGrath 
(115 IL, 172), as an authority sustaining the ruling of the circuit 
court. That was an action brought against the railway company to 
recover damages for the killing of plaintifi’s intestate, and*on the 
trial the court excluded the deposition of a witness taken before the 
coroner. That ruling was approved, but whether a coroner’s inqui- 
sition was admissible in evidence was not raised, nor was it decided, 
and hence the decision cited and relied upon has no bearing what- 
ever on the question presented by thisrecord. We are of the opin- 
ion that the court erred in excluding the inquisition, and for that 
reason the judgment of the appellate and superior courts will be 
reversed, and the cause remanded to the superior court for an- 
other trial. 


Battey, J., having heard this case in the appellate court, took no 
part in its decision here. 

Baker, J. (Concurring. 

I concur in the view of the case taken in the opinion of Justice 
Craig. The appellate court evidently misapprehended the scope 
and. effect of the decision of this court in Railway Co. vs. McGrath 
(115 Ill, 172). That case is authority to sustain the action of the su- 
perior court in excluding from the jury the depositions taken at the 
coroner’s inquest, but not to justify the ruling against the admis- 
sion in evidence of the inquisition itself, that is, the verdict cf the 
jury, as independent evidence of suicide. In fact, no question in 
regard to the inquisition arose in that case. The courts below were 
probably misled by the inadvertent use in one place in the opinion 
of the word “inquisition” instead of the word “deposition” or 
“testimony.” It is apparent from the context that one or the other 
of these latter words were intended, for otherwise the expression is 
inaccurate. At common law, and in this state until the adoption of 
the constitution of 1848, a coroner and his jury, holding an inquest 
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post mortem, constituted a court, with judicial power. Our present 
statute in regard to coroners is substantially a re-enactment of the 
statute of 4 Edw. L, and that was held to be merely in affirmance 
of the common law. In early days, the finding of the coroner and 
his jury was regarded as a judicial determination of a very absolute 
and binding character; and my Lord Coke considered an inquisition 
of felo de se, taken by the coroner super visum corporis, to be con- 
clusive evidence of the fact against the executors or administrators 
of the deceased. Through the influence of Lord Hale, the doctrine 
was modified to the extent that it was settled that such inquisition 
might be traversed, he conceiving it unreasonable that the execu- 
tors or administrators should be concluded by an inquisition which 
might be taken by the coroner behind their backs, without an op- 
portunity afforded them to make answer. The rule which now ob- 
tains, as appears from the text-books, and also, almost without ex- 
ception, from the decided cases, is that inquisitions post mortem 
are admissible in evidence, but are not conclusive. The general 
doctrine, as stated in 1 Greenl., Ev., § 556, is that these inquisi- 
tions are within the exceptions to the rule in regard to hearsay 
evidence, and are distinguished from other hearsay evidence in hay- 
ing peculiar guaranties for their accuracy, and are the results of in- 
quiries made under competent public authority to ascertain matters 
of public interest and concern, and that no one can be considered 
a stranger to them. The only difficulty in respect to the admissi- 
bility in evidence of the inquisition itself is found in the fact that 
section 1 of article 6 of the constitution of 1870 provides that “the 
judicial powers, except as in this article is otherwise provided, shall 
be vested in one supreme court, circuit courts, county courts, justices 
of the peace, police magistrates, and in such courts as may be cre- 
ated by law in and for cities and incorporated towns.” Said article 
6 disposes of all the judicial power of the state, and completely ex- 
hausts the subject, and a coroner’s inquest is not provided for 
therein. So itis certain that in this state, and under its present 
constitution, the coroner and his jurv do not constitute a court, and 
are not clothed with judicial powers, as was the case at common law. 

The inquisition, not being the result of a judicial proceeding, is 
the old common-law rule of evidence that it is competent testimony 
thereby abrogated? I think not, and am of opinion that common- 
law principles and the analogies of the law and the decisions of this 
court justify such conclusions. The provision found in section 1 of arti- 
cle 5 of the constitution of 1848 was substantially that contained in the 
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present constitution. An act of March 3, 1845, made provision for 
an inquiry before a sheriff and a jury into the rights of parties 
claiming property on which the sheriff had levied un execution. 
In Rowe vs. Bowen (28 Ill, 116), the point was made that this in- 
quest or trial of the right of property created by the statute for the 
purpose of enabling the sheriff to interpose the verdict of a jury 
as his justification for selling the property, or restoring it to the 
claimant, as the verdict might direct, had been abolished by the 
constitution of 1848. The court held otherwise, and that said law 
was in no respect in derogation of the constitution. It was held 
that the verdict of a jury under this statute afforded a complete 
indemnity to the sheriff, and it was there said: “In the inquiry or 
inquest the sheriff decides nothing; nor does he, nor does the jury, 
pronounce any judgment. The jury sign and render a verdict only, 
and to the effect, that,*from the facts before them, the property, 
prima facie, belongs to the claimant, or to the defendant in the ex- 
ecution, as the case may be, so far as the writ is concerned.” Of 
course, under this decision, the verdict of the jury, found at the 
sheriff's inquest, would have been admissible as testimony in favor 
of the sheriff in suit brought by claimaut for selling the property, 
or in suit brought by the execution creditor for abandoning the levy, 
or against the sheriff in suit prosecuted by the claimant for selling 
after a verdict in his (the claimant’s) favor. In Andrews vs. People 
(75 Ill, 605), it was held that the act of 1873, making the collector’s 
return in writing, and under oath, to the sheriff or county treas- 
urer, of the taxes levied by a town or city due and unpaid, prima 
facie evidence that all the requirements of the law had been com- 
plied with in the assessing and levying of the taxes therein returned 
ag unpaid, and that said taxes were due and unpaid, is not liable to 
the constitutional objection that it gives the collector judicial power 
to determine the question of delinquency, since this report is only 
made prima facie evidence’of that fact. In Spencer vs. People (68 
Ill., 513); Porter vs. Railroad Co. (76 IIl., 561); Railway Co. vs. Peo- 
ple (119 Ill., 182); Railroad Co. vs. People (21 N. E. Rep., 348), and 
in numerous other cases, this court has held that the valuation for 
taxation of certain kinds of property is by the statute committed to 
the state board of equalization, and that its decision is judicial in 
its nature, and can only be assailed for fraud or want of jurisdic- 
tion. So, also, at common law, inquisitions of lunacy and inquests 
of office are admissible in evidence; and it is not understood that 
the provision of our state constitution in question has rendered 
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them incompetent as testimony. Moreover, under our statutes, the 
findings reports, or schedules of various commissioners, boards, and 
otlicers are either made competent evidence or prima facie evidence 
in express terms, or are given the legal effect of evidence. See 
Rev. St. 1874, c. 24, § 145, in respect to commissioners appointed 
to make special assessments; section 8 of the extortion and unjust 
discrimination act, in respect to schedules made by the railroad 
and warehouse commissioners; chapter 2, § 11, in regard to audi- 
tors in actions of account; the provisions of chapter 10 with refer- 
ence to the awards of arbitrations; the provisions of chapter 41 in 
regard to commissioners to assign dower; the provisions of chapter 
106 in regard to commissioners to make partition; and various other 
statutory provisions of like character, too numerous to specify. My 
conclusion is. that, while under the constitution the coroner and 
coroner’s jury no longer compose a court with judicial power, yet 
the inquisition or verdict made by them, and which is required to 
be returned to and filed in the office of the clerk of the circuit court, 
and which thereby becomes a record of that court, is competent 
testimony, and that the ruling of the trial court in the case at bar, 
refusing to admit in evidence the verdict of the coroner’s jury which 
inquired into the matter of the death of Otto Wilhelm Kielgast, de- 
ceased, was erroneous; and I concur in the conclusion that for that 
error the judgment should be reversed, and the cause remanded 
to the superior court for another trial. 


—_~-@o ——__ 


SUPREME COURT OF IOWA. 


ESCH et At. 


Ds. 


HOME INS. co.*) 


The plaintiff, in an action at law upon a policy of insurance, after demurrer 
tiled by the defendant, is not estopped by such action from proceeding in 
equity to reform the policy. 

The plaintiffs, who were mortgagees of the insured premises, applied to the 
defendant’s agent, who had general authority to contract insurance, to 
insure their interest as mortgagees, which he agreed to do. By mistake 
of law the agent drew the pglicy so that the owner of the property was 


* Decision reudered, Oct. 7, 1889. 
VoL. XIX.—8. 
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insured, and not the plaintiffs. Held, That the policy should be reformed 
so as to insure the plaintiffs’ interest. The agent having contracted to 
insure their interest, and accepted the consideration, which is still re- 
tained by the company, it cannot avoid liability on the ground that its 
rules forbid the issuing of policies to mortgagees. 

The failure of the owner to redeem the property from the mortgage, thus 
vesting the title in the mortgagees, is an increase of the interests of the 
assured, hence not a breach of the policy. 


This action was originally brought at law by the plaintiffs, Esch 
Bros., to recover upon a policy of insurance against loss or damage 
by tire. The policy set out is as follows:— 

In consideration of $20 to them paid by the insured hereinbefore named. the 
receipt whereof is hereby acknowledged, do insure Bridget Donegan against 
loss or damage by fire and lightning to the amount of $400, for one year, as 
follows: $400 on the two-story frame building used asa restaurant and dwell- 
ing, situate on the south half of lot 448, in railroad addition to Monticello, 
Iowa. In case of loss under this policy, this insurance is made payable, first 
to Esch Bros., of Dyersville, lowa, as theirinterest may appear. And the 
said Home Ins. Co. hereby agree to make good unto the said assured, her 
executors, administrators, and assigns, all such immediate loss or damage, 
not exceeding in amount the sum or sums insured as above specified, nor the 
interest of the assured in the property, except as herein provided, as shall 
happen by tire and lightning to the property so specitied from the 15th day of 
April, 1884, to the 15th day of April, 1885; the amount of loss to be estimated 
according to the actual cash value at the time of loss, and to be paid sixty 
days after notice and proofs of loss are received at the office of the company 
in New York. If the interest of the assured in the property be any other than 
the entire, unconditional, and sole ownership of the property for the use and 
benetit of the assured, or if the building insured stands on leased ground, it 
must be so represented to the company, and so expressed in the written part 
of this policy ; otherwise the policy shall be void. When property has been 
sold or delivered or otherwise disposed of, so that all interests or liability on 
the part of the assured herein named has ceased, this insurance on such prop- 
erty shall immediately terminate. In case the use or occupation of the above- 
mentioned premises at any time during the period for which this policy would 
otherwise continue in force shall be so changed as to increase the risk there- 
upon, except as may be hereinafter agreed to by this corporation in writing 
upon this policy, from thenceforth, so long as the same shall be so used. this 
policy shall be of no force or ettect. Cuas. JUNITY, President. 

J. W. WASHBURN, Secretary. 

Countersigned at Monticello, this 15th day of April, Ise4. 


Plaintiffs, being ruled on defendant's motion to state what title 
or interest they and Bridget Donegan had at the time the policy 
was issued, and at the time of the loss under said policy, filed an 
amendment alleging that they had obtained a judgment of fore- 
closure May 8, 1883, against Bridget,Donegan, the absolute owner 
of the premises, and that she continued as such owner until her 
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title was divested by foreclosure; that the premises were sold to 
plaintiffs July 17, 1883, on execution, on which they obtained a 
sheriffs deed, July 17, 1884; that plaintiffs alone applied for the 
policy in suit, and paid the premium therefor, and at the time truly 
stated to defendant’s agent, who had power to pass upon risks, 
collect premiums, make contracts of insurance, and issue policies, 
the nature of the title to said premises, and that they alone wanted 
their interest in said premises insured, and that said Bridget Done- 
gan would not redeem; that said agent informed them that he 
could insure them for one year, notwithstanding Bridget Donegan 
did not redeem; that said agent then wrote up and countersigned 
and issued to plaintiffs said policy; that after they procured the 
sheriff's deed, and before the loss, they informed said agent that 
they had so procured it, and wanted to know if the policy should 
be changed, and were then informed by said agent that said policy 
insured their property. The defendant demurred, on the grounds 
that the plaintiffs were not proper parties,—not entitled to main- 
tain suit on the policy set out; that it appeared from the petition, 
as amended, that prior to the loss the assured had alienated the 
property, and had no interest therein at the time of the loss,—which 
demurrer was sustained. Plaintiffs thereafter filed a substituted 
petition, which was stricken out on motion of defendant. Plaintiffs 
filed a second substituted petition, alleging that Bridget Donegan, 
having the legal title to the premises in question, executed to 
plaintiffs a mortgage thereon to secure the payment of a certain 
note for $20, which mortgage provided that the mortgagor should 
keep the building insured for the benefit of the second party to the 
extent of their interest therein; that on May 8. 1883, they obtained 
a judgment on said note, and a decree of foreclosure, and after- 
wards purchased the property at sheriff's sale on execution issued 
on said decree; ‘that T. W. and G. L. Lovell obtained a judgment of 
foreclosure against Bridget Donegan on a prior mortgage to that 
of plaintiffs, which judgment the plaintiffs purchased from said 
Lovells, April 15, 1884; that Bridget Donegan failed to keep said 
premises insured for the benefit of the plaintiffs; that on the 15th 
day of April, 1884, there was no irsurance thereon, and said 
Bridget Donegan had failed to redeem from said sale to plaintiffs, 
or to pay said Lovells’ judgment; that on the 15th day of April, 
1884, plaintiffs applied to J. R. Stillman, a general agent of defend- 
ant, who had full power to execute and deliver policies of insur- 
ance, to insure their interest in the building on said premises in 
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defendant company; that they fully stated to said agent all the 
facts hereinbefore set forth, and advised him of their interest in 
said premises, and that the right to redeem from the foreclosure 
sale would expire on the 2d day of July, 1884, and that they were 
convinced that Bridget Donegan would not redeem, but that the 
title would, on the expiration of the time, vest in plaintiffs, and 
that they would then receive a sheriff’s deed; that they then stated 
to said agent that they desired to obtain insurance on their inter- 
est in the building for the sum $400 for the term of one year for 
their sole and executive benefit; that said Bridget Donegan had 
nothing to do with procuring said insurance, had no interest 
therein, was not a party to said contract, which was well known to 
said agent; that said agent then and there stated to plaintiffs that 
such insurance could be effected in defendant company for one 
year for $400, and the premium would be $20, and then and there 
offered for said consideration to insure plaintiffs’ interest in said 
property, which offer the plaintiffs accepted, and paid said Siill- 
man, as agent of defendant, $20 of their own money, and directed 
said Stillman to issue such policy to plaintiffs in defendant com- 
pany as would insure their interests in the property aforesaid for 
the sum of $400, and for the term of one year, and said agent, for 
and in behalf of defendant, then and there agreed to issue such 
policy; that pursuant to the agreement the policy was subsequently 
written out by said agent, and forwarded to plaintiffs; that plaintiffs 
relied solely upon the judgment and knowledge of said agent to 
write the said policy correctly, and fully believed said policy 
insured their interest in the premises as agreed upon; that Bridget 
Donegan failed to redeem from said sale, and a sheriff's deed was 
executed and delivered to plaintiff, whereby they became vested of 
the absolute title, and notified defendant thereof through said 
agent, but defendant made no objection thereto, but by this said 
agent assured the plaintiffs that their policy remained in full force; 
that about the 4th day of March, 1885, said property was totally 
consumed by fire; that plaintiffs made proofs of said loss, and that 
they have suffered loss by reason of the destruction of said property 
by fire in the sum of $400; that the policy issued to them by the 
defendant does not set forth the contract made between the parties, 
in that said policy insures Bridget Donegan, instead of plaintiffs, 
nor does the policy state the character of plaintiffs’ title or interest 
in said property; wherefore the plaintiffs pray that said policy be 
so reformed as to express the contract of insurance so made in this; 
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that it be so reformed as to insure the interests of plaintiffs alone 
in said property to the extent of $400 for the term of one year, and 
to insert the name of plaintiffs in the place of Bridget Donegan, and 
so that the same sets out the pluintiffs’ title in said property, and 
that the plaintiffs have judgment upon said policy so reformed for 
$400, with interest from April 5, 1885. The plaintiffs having filed 
this substiluted petition, the case was, on their motion, transferred 
to equity; and, the defendant having answered and the plaintiffs 
replied, the case was submitted to the court, and upon full hearing 
it was adjudged that the plaintiffs’ petition be dismissed, and 
plaintiffs appeal. The points in controversy will appear without 
further statement as to the pleading. 


Urr Bros., fur Appellants. 
Core, McVey & Crark, for Appellee. 
Given, C. J. 

1. Following the order pursued in the argument, we first notice 
appellee’s contention that plaintiffs, having made sworn proofs of 
loss, and proceeded at law upon the policy, they cannot now main- 
tain this action in equity to reform the policy, and are estopped to 
deny the correctness of the contract as sued upon. Numerous 
authorities are cited to the effect that where a party has two incon- 
sistent remedies he is called upon to elect which he will pursue, and 
having elected, he cannot, after defeat, pursue the other remedy. 
Such is not this case. The plaintiffs have but one remedy, and that 
is for the reformation of the policy. They have no remedy upon 
the policy as written. Their petition at law alleged the errors in 
the policy substantially as alleged in their petition in equity. This 
case seems to be exactly within the ruling in Barnes vs. Insurance 
Co., 75 Iowa, 11, 39. In that case the action was commenced at 
law, and a recovery sought on the policy. The defendant pleaded 
that the policy contained a provision against additional insurance, 
and that defendant had procured additional insurance. The 
plaintiff amended, alleging that at the time the contract of insur- 
ance was entered into it was agreed that the plaintiff should have 
the right to take out additional insurance; that such an agreement 
was omitted from the policy by mistake, oversight, or through the 
fault of the defendant, and asked a reformation of the policy. . The 
defendant denied the allegation of the amended petition, and also 
pleaded that plaintiff, having knowledge of the matters pleaded, 
was estopped from setting the same up, because he had elected to 
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prosecute an action at law on the policy, and, having made an 
election of remedies, he was bound thereby. The court say: ‘“Con- 
ceding the plaintiff had knowledge of the fact that the defendant 
asserted it would rely on the defenses it did, still, we think he 
could bring an action at law on the policy, and ascertain certainly 
whether the defendant would plead such defense or not, before 
resorting to equity. He could not know what the defense would be 
before it was pleaded. Under the statute in relation to amend- 
ments, we have no hesitation in holding that the party is not 
estopped by bringing an action at law from amending his pleadings 
before the case has finally been submitted to the court, so as to 
change it into.an action in equity. We feel confident the universal 
practice is in accord with this view.” We think this case fully 
answers appellee’s first contention, and the further claim that the 
“amendment, as made by the second substituted petition, is a sub- 
stantial change in the original cause of action, and not authorized 
by the Code of Iowa.” 

2. The next and most important question is whether the plaintiffs 
have shown themselves entitled to have the policy of insurance so 
reformed as to make it a contract insuring them to the extent of 
their interest, not exceeding $400, instead of Bridget Donegan. It 
is well established by the admissions in the pleadings and by the 
proofs that the title to the property insured was as alleged by the 
plaintiffs, both at the time the policy was issued and at the time of 
the loss; that Bridget Donegan omitted to keep the property in- 
sured; that J. R. Stillman was agent of defendant, with power to 
contract insurance of property, take risks, collect premiums, and 
issue policies; that plaintiffs applied to said agent to have their 
interest in said property insured in the defendant company, and 
explained to him fully what their interest was; that Stillman, as 
such agent, agreed to insure the plaintiffs in the defendant com 
pany on their interest in said property to the amount of $400 for 
one year, for the consideration of $20, which was then paid by the 
plaintiffs; that it was left with Stillman to write the policy accord- 
ingly, and that the policy was written as set out by Stillman, and 
forwarded to and received by the plaintiffs with the understanding 
and belief on the part of said Stillman and the plaintiffs that the 
policy so written did insure the plaintiffs, as it was agreed it should. 
There is no pretense that Bridget Donegan ever sought, desired, 
knew of, or paid for the insurance. The case is almost identical in 
its facts with Bailey vs. Insurance Co. (13 Fed. Rep., 250), and Will 
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iams vs. Insurance Co. (24 Fed. Rep., 625.) In the former case, 
McCrary, C. J., held: ‘“ Where a mortgagee applies to the agent 
of an insurance company, and states plainly his wishes to obtain 
insurance alone upon his interest as mortgagee, requests the agent 
to write the policy so as to effect this purpose, and relies upon him 
to determine as to what form is necessary under the law of insur- 
ance for that purpose, this court holds that the agent is bound to 
write a policy which shall insure the mortgagee’s interest in his own 
name. [ regard it as well settled by authority, and well supported 
by reason, that if the applicant correctly states his interest, and 
distinctly asks for an insurance thereon, and the agent of the insurer 
agrees to comply with his requests, and assumes to decide upon the 
form of the policy to be written for that purpose, and by mistake of 
law adopts the wrong form, a court of equity will reform the instru- 
ment so as to make it insurance upon the interests named. Sucha 
determination is eminently just and equitable, since the insurance 
company always prepares the contracts and inserts therein its own 
terms.” In the latter case, Justice Miller announced the rule to be 
that “where an instrument fails to represent what both parties 
intended to have it represent, and one party bas drawn up the 
instrument and the other party merely accepted it, and the fault 
was on the part of the party drawing up the instrument, it can be 
reformed. It would be a harsh rule if a person applying to an in- 
surance agent, who is supposed to know the legal value of the lan- 
guage used in such policies, which he is drawing up every day, and 
who is supposed to know exactly what is desired, if that agent fails 
to do that which was intended, it would be harsh to say that the 
instrument shall not be reformed, and that chancery shall not give 
relief.” The right of the plaintiffs to a reformation of the policy 
upon the facts is fully supported in Fink vs. Insurance Co. (24 Fed. 
Rep., 318), and in Longhurst vs. Insurance Co. (19 Iowa, 364), and 
many other authorities that might be cited. It is urged that the 
rules of the defendant company forbid the issuing policies to mort- 
gagees, but require their issue to mortgagors. That the plaintiffs 
did not have an insurable interest is not questioned; nor that the 
company could contract to insure such interest. The agent, Still- 
man, had general authority to contract insurance, and did contract 
to insure the plaintiffs’ interest, and receive the consideration 
therefor, which passed to, and is still held by, his principal. We 
think the defendant should not be heard to question the authority 
of its agents under these circumstances. We are of the opinion 
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from the facts that the contract was to insure the plaintiffs, and not 
Bridget Donegan, and that by a mistake of law on the part of the 
defendant’s agent the policy was made to insure Bridget Donegan 
instead of the plaintiffs, and should be so reformed as to run to the 
plaintiffs as the insured to the extent of their interest at the time 
the policy was issued, not exceeding $400. 

3. It remains to be determined whether the policy, as reformed, 
has been broken by reason of the change in title, resulting from 
Bridget Donegan’s failure to redeem. This was not a diminution 
of the interests of the assured: but an increase, and hence not a 
breach of the policy: See Bailey vs. Insurance Co., supra and 
authorities cited therein. 

4. It appears by the testimony that at the time the policy was 
issued the premises were occupied as a restaurant and dwelling, 
and at the time of the loss it was being occupied as a wagon and 
paint shop. The policy provides that “in case use or occupation 
of the above-mentioned premises at any time during the period for 
which this policy would otherwise continue in force shall be so 
changed as to increase the risk thereon, except as may be herein- 
after agreed to by this corporation, in writing upon this policy, 
from thenceforth, so long as the same shall be so used, this policy 
shall be of no force or effect.” This provision is against changes 
that “increase the risk.” Mr. Stillman, who was entirely familiar 
with both occupations, and with the classifications of risks, testifies: 
“The occupation of this building was changed, after the policy was 
issued and before the fire, from restaurant to wagon and paint shop. 
But I did not think the change increased the risk enough to increase 
the rate. The rate was high in the first place. I did not think the 
change here did increase the hazard. It was kept as a low dive 
before. I think the risk was improved. Without regard to moral 
hazard, a wagon and paint shop is a greater risk; but because of a 
moral hazard, I did not think the risk was increased.” 

5. It appears that the loss was total, and that the plaintiffs were 
damaged thereby to the fullest amount of their insurance, $400, 
which became Gue and payable to them on the 5th day of April, 
1885. The judgment of the district court dismissing the plaintiffs’ 
petition is reversed, and decree will be entered in this court reform- 
ing the policy of insurance as prayed for, with judgment in favor 
of the plaintiffs for $400, with 6 per cent interest from the 5th da: 
ef April, 1885, and for costs. Reversed. 





Springfield F. & M. Ins. Co. vs. Winn. 


SUPREME COURT OF NEBRASKA. 


SPRINGFIELD FIRE & MARINE INS. CO. 
US. 


WINN.* 


A was the owner of a stock of general merchandise, and insured the same with 
the plaintiff in error, with leave to make concurrent insurance thereon, 
so that the aggregate amount thereof should not exceed $/,000. Insur- 
ance in various companies was effected for this amount. Some time after- 
wards the stock was burned, there being a total loss, and notice thereof 
was duly given. The proof tended to show that the amount of goods 
destroyed exceeded $7,000, and that there was no fraud by the insured in 
any matter affecting the risk prior to the loss. In making his proof of 
loss, however, the insured increased the amount of his claim about $1,700 
in excess of the actual loss, and changed the bills of purchase made for 
some time before the loss to conform to the proof thereof. Held, That, as 
the rights of the parties were fixed by the contract of the insurance and 
loss, a provision in the policy that ‘‘all fraud, or attempt at fraud, by 
false swearing or otherwise, shall forfeit all claim on this company, and 
shall be a complete bar to any recovery for loss under this policy,” as it 
did not affect the risk, was not cause for declaring the policy void. 

Instruction held to be based on the testimony, and properly given. 


S. P. Davipson and Harwoop, Ames & Ketty, for Plaintiff in Error. 

A. M. Appencer and Crarence K. Cuamperuain, for Defendant in 
Error. 

Maxwe tt, J. 

On the 25th day of May, 1886, the plaintiff in error issued to the 
defendant in error a policy of insurance, against loss or damage 
by fire for one year, upon the general stock of merchandise, carried 
by the latter as retail merchant in his store at Elk Creek, Neb. 
Tre policy contained permission for $4,000 concurrent insurance, 
and a clause limiting the company’s liability in case of loss to its 
pro rata share of the total loss with other companies issuing; and 
afterwards, on the 29th day of October, 1886, the amount of con- 
current insurance permitted was increased to $6,000. The policy 
contained the usual provision requiring notice and preliminary 


* Decision rendered, October 16, 1889. 
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proofs in case of loss, and the submission by the insured of their 
books, papers, vouchers, etc., to the inspection of the underwriters, 
and the submission of themselves to examinition, under oath, if 
required by the latter. It also contained a clause in the following 
words: “All fraul or attempt at fraud, by false swearing or other- 
wise, shall forfeit all claim on this company, and shall be a com- 
plete bar to any recovery for loss under \this policy.” Concurrent 
insurance, amo-nting in the aggregate, together with the policy in 
suit, to $7,000, was procured, and was in force when, on the 21st 
day of December, 1886, a fire occurred, entirely destroying the 
property insured. One 8S. F. Holmes was the local agent of the 
companies, and knew of the fire at the time of its occurrence, and 
no formal notice seems to have been given to or required by the 
insurers; but Winn, who was apparently the sole owner of the prop- 
erty insured, and of the business connected therewith,—Nail who 
represented the “Co.,” being a nominal partner only,—testified that 
at the suggestion of one Dale, who was an adjuster of one of the 
companies interested, he came to Lincoln two or three weeks after 
the fire, and submitted his books, or a part of them, to Dale and to 
William Fulton, the adjuster of the plaintiff in error. Upon inspec- 
tion of the books, discrepancies were found therein which, it is 
claimed, aroused the suspicion of both Dale and Fulton, who repre- 
sented all the interested companies directly and indirectly, to such 
a degree that they expressly declined to pay the loss or recognize 
any liability under the policies until their suspicions should be 
removed by subsequent investigation. The parties separated with 
an understanding that there was to be a future meeting at Atchi- 
son, Kan., at which Winn was requested to furnish copies of papers, 
vouchers, invoices, etc., and make a fuller and more satisfactory 
proof of the amount and value of the property burned. Fulton 
attended at the time and place appointed for this meeting, but Winn 
then professed to be unprepared to comply with what had been 
required of him, and the matter was again postponed, to be taken 
up again at some future time at Plattsburg, Mo. On or about the 
21st day of March, 1887, Fulton met Winn at Plattsburg, at which 
time and place the latter made a statement under oath, showing that 
according to an inventory made February 1, 1886, witness then had 
on hand, of the stock insured, $8,245.35, and that he had aftérwards 
purchased goods to the amount in value of $8,028.43. From the 
aggregate of these two sums the amount of sales was given, to be 
deducted so as to show the value of the goods burned. The items 
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of the several purchases, purporting to give dates, amounts, and 
names of persons and firms from whom purchased, were included 
in this sworn statement. There was a verdict and judgment for 
the plaintiff below, from which the cause is brought into this court 
by petition in error. 

The proof clearly shows that at the time of the fire the defendant 
in error had in his store at Elk Creek property covered by the poii- 
cies in this case of greater value than $7,000, and that a notice of 
the loss was given to a local agent of the insurance company imme- 
diately after the fire, and that the adjusters of the insurance com- 
panies appeared to endeavor to adjust the loss. Up to this point 
no fraud is claimed, and, had the proof of loss conformed to the 
facts, no objection would be made by the insurance companies, so 
far as we can see, to the payment of the loss. The fraud which is 
claimed to vitiate the policies is as follows: The defendant in 
error, in making out his first proof of loss, increased the amount of 
a number of the bills of goods purchased by him, for some months 
before the fire, in the aggregate about $1,700. This proof Was duly 
sworn to, and cannot be justified, and probably would subject the 
affiant to a prosecution for perjury ; but does it forfeit the insur- 
ance? Ifse, why? So far as the testimony shows, the design was 
not to defraud the companies, but to exaggerate the loss, and 
thereby secure, if possible, prompt payment. This 1s reprehensible, 
but, if no one is defrauded thereby, it is difficult to perceive any 
just ground upon which to base a forfeiture. Such exaggeration 
may furnish a just cause for suspicion that the property burned 
was not of the value claimed for it, but that question is one of fact, 
to be submitted to a jury, who are the judges of the credibility of 
the witnesses. 

This is a new question in this state, and we desire to establish a 
rule which, while it will protect insurance companies in their just 
rights, will also shield the insured from the confiscation of their 
property upon fanciful or insufficient grounds: In Marion vs. In- 
surrnce Co. (35 Mo., 148), a case in many respects resembling this, 
the policy previded that “if there appear any fraud or falseeswear- 
ing the insured shall forfeit all claim under this policy.” At the 
trial, evidence was given tending to prove that the statement of loss 
made to the defendant by the plaintiff was false in regard to the 
amount of the loss. An instruction that the company was not liable 
in such case was refused by the trial court, and the refusal to give 
the same assigned for error. The supreme court say: “The clause 
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in the policy in respect to false swearing is to be viewed in connec- 
tion with all the other parts of the policy and the general nature of 
the contract; and, so viewing it, it is obvious that it was intended 
thereby to require the insured to give the insurer real and reliable 
information as to the amount of the loss, and that a mistake, or 
unintentional error, or misstatement of an immaterial matter in the 
sworn statement, would not avoid the policy, but the false state- 
ment must be willfully made in respect to a material matter, and 
with the purpose to deceive the insurer. Now, this instruction 
requires that the false statement (that is, the statement made in 
ignorance of its truth,) shall have been knowingly made, but does 
not require that the jury shall find that it was in respect to a material 
matter, or made with an intention to deceive the defendant. It 
might probably be inferred that the matter was material; but under 
that instruction, if given, the jury would have been required to find 
for the defendant, notwithstanding that the false statement was not 
intended to deceive the defendant, and did not deceive it, and that 
the plaintiff derived, and could derive, no advantage from it, and 
the defendant received, and could receive, no detriment from it: 
Hoffman vs. Insurance Co., 1 La. Ann., 216. 

No doubt an indictment for perjury might be supported by proof 
of a swearing to the truth of matters of which the accused was 
ignorant (and which might in fact be true), but the prosecution for 
perjury is distinctly for the offense of false swearing, irrespective of 
the effect of the falsehood; while here the clause as to false swear- 
ing isa part of a contract between two persons, and is important 
only in its effect, actual, presumed, or intended. It is no part of 
the intention of the parties to punish one of them for an immoral 
or illegal act, but the provisions of the contract have reference only 
to their interests in respect to the subject-matter ot the contract.” 
In Marchessau vs. Insurance Co. (1 Rob. La., 438), the person in- 
sured swore that the property was worth $15,549, and the jury 
found it to be worth $8,000; and in Gerhauser vs. Insurance Co. 
(7 Nev., 174), he swore that the value of the property destroyed 
was $6900, but the jury found it to be but $3,000; yet in both of 
those cases verdicts in favor of the insured were sustained. To 
the same effect are Wolf vs. Insurance Co., 43 Barb., 400; Williams 
vs. Insurance Co., 61 Me., 67; Unger vs. Ins. Co., 4 Daly, 96; Wood, 
Ins., 1,007, 1,008. In all these cases the court held that the disparity 
between the value, as sworn to by the insured and as found by the 
jury, did not furnish evidence of fraud, within the conditions of 
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the policies, although it is evident in some of them that the insured 
must knowingly have overstated the value of the property de- 
stroyed: In Wolf vs. Insurance Co., supra, the defenses were that 
the insured set fire to the property himself, and that he was guilty 
of fraud and perjury in preparing the preliminary proofs. It was 
held that the fact that the jury found a sum much less than the 
amount claimed was no evidence that the jury found the issue of 
fraud against the plaintiff. In the case cited, the proof of loss 
stated the value to be $3,041.36, while the jury found the value to 
be $675.06: In Unger vs. Insurance Co., supra, the insured swore 
in the preliminary proof of loss that the cash value of the goods 
insured was $16,336.23, and that his loss of goods totally destroyed 
was $9,989.03, and $6,347.20 on property dama sed. The referee 
found the value of the goods totally destroyed to be $6,500, and 
the damage to other goods to be $2,600.15. Daly, J., in delivering 
the opinion of the court, says: “The fact that the plaintiffs in their 
preliminary proofs-and in their testimony on the trial swore that 
their loss was about $3,489.03 more than the referees found it to be 
is not even presu:uptive evidence of false swearing or of fraud.” 
Fraud is a question for the jury to determine from the evidence. 
To constitute fraud, xs against the insurance companies, there must 
have been misrepresentations, before the fire, in regard to a mate- 
rial fact or material facts by reason of which the policies were 
fraudulently procured, or other matter of a fraudulent nature which 
would compel the companies, in case of loss, to pay for property 
which was not destroyed or not in existence. But if there is no 
fraud up to the time of the loss, and the rights of the parties were 
thereby fixed, it is the duty of the insurer, upon due notice and 
proof thereof, unless these are waived, to perform its contract by 
paying the insured what is justly due; and a willful misrepresenta- 
tion by the insured, as to the amount of his loss, provided the 
actual amount of the same is in excess of the policy, will not cause 
a forfeiture thereof. A contract of insurance, like any other, is 
made to be performed. A loss is liable to vccur when least ex- 
pected. The insurer has received and retained the consideration 
for the contract, and, unless there are good and sufficient reasons 
for exemption, should perform the same, and any matter which did 
not affect the risk should not be permitted to work a forfeiture. 
There is some objection to the final proof of loss,—that it was not 
served in time,—and it is claimed that an instruction on that point 
is erroneous, as not based on the evidence. There is sufficient in 





126 Report of Decisions. | Feb., 


the evidence from which the jury were justified in finding such 
waiver, and the jury were properly instructed. It is apparent that 
justice has been done, and there is no error in the record. The 
judgment is therefore affirmed. The other judges concur. 


SUPREME COURT OF ILLINOIS. 


GERMANIA FIRE INS. Co. 
Us, 
KLEWER.* 


There can be no existing insurance unless it is valid and in full force and 
capable of being legally enforced or collected in case of the destruction of 
the property insured. 

When a policy provides that it shall be void in case of any insurance on the 
same property, that policy is inoperative if such prior insurance exists. 

But, if such prior insurance expires, then the inoperative policy immediately 
attaches and becomes operative and existing insurance, 

A policy which is existing insurance cannot be invalidated by that which is 
void and is no insurance. 

The provision in a policy that it shall become void for vacancy or non-occu- 
pation is made for the benefit of the insurer, and does not render such pol- 
icy absolutely void unless the company elects to avoid. By failure to 
elect, a company may waive the forfeiture, and the question of waiver 
may be submitted to the jury. 

It the agent of a company knows of an existing vacancy and makes no ob- 
jection, but receives the premium, it will be a waiver of the condition in 
respect to such existing vacancy, but, if the loss occurs after the expira- 
tion of a reasonable time for procuring an occupant, then there is no lia- 
bility on the part of the company, but both the question of waiver and 
the question of reasonable iime are for the jury. 

Where in a civil action a criminal act is charged (as arson) the authorities 
are in contlict upon the question whether the rule applicable to a crimi- 
nal prosecution or that applicable to a civil suit should prevail in respect 
to the degree of proof required. 


Rusens & Mort, fur Appellant. 
H. W. Dikeman, for Appellee. 


Baker, J. 
In this suit on a policy of insurance, Emil Klewer, the appellee, 
had verdict and judgment in the Superior Court of Cook County 
against the appellant herein, the Germania Fire Insurance Com- 
pany of New York. The judgment was affirmed by the appellate 


* Decision rendered, October 31, 1889. 
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court of the first district. The policy in suit was dated October 1p, 
1885. Three defenses were interposed: Other insurance, in vio- 
lation of the conditions of the contract; vacancy of the house in- 
sured, in violation of such conditions; and that appellee burned the 
building. The premises were destroyed by fire on November 15, 
1885. August 20, 1882, appellee procured from the Agricultural 
Insurance Company a policy of insurance for three years, insuring 
him against loss or damage by fire to the extent of $500 on his 
house at Norwood Park, IIll., and $500 on his furniture therein; 
such policy containing a clause prohibiting other insurance. Dun- 
lap & Swift had prior to that time sold the house and lot to appel- 
lee, and received from him a mortgage thereon to secure a part of 
the purchase money; and on May 19, 1883, they obtained from the 
Hartford Fire Insurance Company a policy for $1,000 on the house, 
insuring appellee for three years against loss or damage by fire; a 
clause in said policy declaring the same void in case of other insur- 
ance, or the vacancy of the house for ten days, without written 
consent indorsed on the policy. This policy was delivered to Dun- 
lap & Swift, and appellee paid to them the premium thereon. 
The policy in the Agricultural Insurance Company expired on the 
20th of August, 1885; and about that date, and on or before the 
22d day of that month, said company delivered to appellee a second 
policy issued by it, and similar, except as to dates, to that bearing 
date August 20, 1882, but did not collect the premium thereon. 
While this new policy was still lying on the desk of appellee, one 
Loehde, an insurance broker, called to either deliver or collect a 
bill, and saw it lying there, and, at his request, appellee authorized 
him to return the policy to the Agricultural Insurance Company, 
and place the insurance in one or another of the several companies 
for which he (Loehde) solicited business; and said policy was re- 
turned by Loehde to the company that had issued it, and it was 
canceled. On August 22, 1885, the appellant corporation issued its 
policy insuring appellee against loss or damage by fire to the ex- 
tent of $500 on said house, and $500 on the furniture; said policy 
providing therein that it should be void in case of the existence or 
subsequent procurement of other insurance of the property thereby 
insured, or in case of vacancy. From August 20, 1882, until the 
latter part of September, 1885, the house was occupied by appellee 
as a dwelling, but he vacated the same some time in September, 
with no intent of returning, and it remained vacant from that time 
until destroyed by fire. On October 16, 1885, appellee procured 
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hrough Loehde the cancellation of the policy dated August 22, 
885, and the appellant at the same time issued to appellee a pol- 
icy for $1,000 on the house alone for a term commencing October 
16, 1885, and ending August 22, 1888; said policy containing the 
same clauses in regard to other insurance and vacancy that were 
contained in the policy that was at that time canceled. No consent 
in writing was given by any of the companies, by indorsement on 
any of the policies, to other insurance, or to vacancy of the house. 
1. The substance of the third plea of appellant was that the pol- 
icy sued on provided that the contract of insurance should be 
avoided in case of the existence of other insurance on the property 
insured by said policy, unless specially agreed to in writing in or 
upon said policy; that at the time of its issuance, and at the time 
of the fire, there existed upon said property other insurance, to 
wit; a policy issued by the Hartford Fire Insurance Company in- 
suring appellee, etc.; and that such other insurance was not spe- 
cially agreed to in writing in or upon the policy in suit. The rep- 
lication to this plea was that there did not exist at the time of the 
issuance of the policy sued upon, nor at the time of the destruc- 
tion by fire of the property thereby insured, any other insurance 
upon the insurable interest of appellee in said property destroyed 
by fire. There can be no existing insurance without such insur- 
ance is valid and in full force, and capable of being legally enforced 
or collected in case of the destruction of the property insured: 
Insurance Co. vs. Schettler, 38 Ill., 166. It is plain the Hartford 
policy was inoperative when it was issued, on May 19, 1883, for the 
reason it contained a provision it should be void in case of other 
insurance upon the same property without written consent indorsed 
upon the policy, and (there being no such consent) appellee at that 
time already held a policy insuring his house of the Agricultural 
Insurance Company, dated August 20, 1882, and running three 
years. When, however, said last-mentioned policy expired, on the 
20th of August, 1885, then the Hartford policy immediately at- 
tached, and became operative and existing insurance. At the trial, 
one of the claims of appellant was that said Hartford policy con- 
tinued in force until after the policy ii suit was issued, and after 
the fire; while appellee contended that, as the Hartford policy con- 
tained a clause the same would be void in case of the vacancy of 
the house for ten days without written consent indorsed on the pol- 
icy, and as he removed from the house in September, 1885, and it 
continued vacant and unoccupied when appellant issued its policy 
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and when the fire occurred, and as there was no consent by the 
Hartford Company to such vacancy, said policy had ceased to be ex- 
isting insurance, and the liability of appellant under the policy in 
suit attached on October 16, 1885, and continued until the house 
was burned, on the 15th of November following. Appellee also in- 
sisted, at the trial, that the policy of the Hartford Company was 
made void and inoperative by the policy of the Agricultural Insur- 
ance Company issued in 1885, and by the two subsequent policies 
issued by appellant. A provision in a policy that it shall become 
void in case the premises are left vacant or unoccupied does not 
render such policy absolutely void upon the happening of such 
event. Such a provision is made for the benefit of the insurer, and 
if he does not elect to avoid it, but waives the forfeitures, neither 
the insured nor third parties can treat the insurance as void: In- 
surance Co. vs. Garland, 108 Ill., 220; Mitchell vs. Insurance Co., 
51 Pa. St., 402; Bigler vs. Insurance Co., 22 N. Y., 402; Landers 
vs. Insurance Co., 86 N. Y., 414; David vs. Insurance Co., 13 Iowa 
69; Carpenter vs. Insurance Co., 16 Pet., 495. 

The court, at the instance of appellee, gave several instructions 
to the effect that if the house was vacant for more than ten days 
prior to the 15th day of October, 1885, without the consent of the 
Hartford Fire Insurance Company, then the policy issued by said 
company became and was thenceforth invalid and void, and the 
same no longer constituted insurance on the building destroyed. 
The impropriety of these instructions is manifest when it is con- 
sidered that it was in evidence that in the proofs of loss furnished 
by appellee to appellent he swore he had $1,000 other insurance in 
the Hartford Company, and also that he made and forwarded to the 
latter company proofs of loss based on this policy issued by it; and, 
further, that there was no evidence that the Hartford Company had 
ever claimed its policy was avoided, or had refused to pay the loss. 
The mere fact of vacancy did not render its policy void, but only 
voidable; and it was optional with the insurer whether it would 
avail itself of that ground for avoiding the contract. or would waive 
the breach of the condition in its policy. Assuming the burden of 
proof was upon appellant, on the ground it alleged in its plea that 
there was other insurance on the property, to show the Hartford 
Company had waived the condition, yet the truth in regard to that 
matter would be peculiarly within the knowledge of appellee, and 
the means of proving it especially within his power and control; 


and so slight testimony would be sufficient to establish on its part, 
VOL. XIX.—9. 
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prima facie, such waiver. The facts above mentioned, in connection 
with the statement in appellee’s letter of the date of December 8, 
1885, that he entered his claim against the Hartford Company for 
the total loss of his house, in accordance with the request of said 
company, were evidence to go to the jury as proving, or tending to 
prove, such waiver. We think said instructions should have been 
so qualified as to submit the question of waiver to the jury, and that 
it was error to give them without such modification. 

The substance of instruction 6 given for appellee was that if ap- 
pellee, subsequent to May 19, 1885, and prior to October 16th of 
that year, procured insurance on the property in the Agricultural 
Insurance Company, then the jury must find the Hartford policy 
was not existing insurance at the time appellant issued its policy. 
This was very clearly erroneous. In the first place, the second pol- 
icy in the Agricultural Insurance Company appears not to have 
been issued until after the expiration of the first policy of said com- 
pany; and as the liability under the Hartford policy had in the 
mean time become operative, and as said second Agricultural Insur- 
ance Company policy contained a provision against other insur- 
ance, and was therefore void itself by its own terms, consequently 
it could not affect the validity of the Hartford policy, which was 
prior. And even if this were not so, and if said second policy was 
at one time valid and subsisting insurance, yet it is the uncon- 
tradicted testimony that it was returned to the Agricultural Insur- 
ance Company and canceled on or before the 22d of August, 1885; 
and at least then, if not before, the Hartford policy became exist- 
ing insurance. 

The seventh instruction for appellee was equally erroneous and 
misleading. The substance of it was that if appellee, subsequent 
to May 19, 1885, took out other insurance on the property without 
the consent of the Hartford Company, then the Hartford policy be- 
came thenceforth invalid and void, and no longer constituted in- 
surance on the building. The only evidence there was upon which 
to base the instruction was that in regard to the second policy of 
the Agricultural Insurance Company, and that in regard to the poli- 
cies of August 22, and October 16, 1885, issued by appellant. The 
Agricultural Insurance Company’s policy was, as we have seen, not 
only void, but was canceled; and the two policies procured from 
appellant contained clauses against prior insurance which rendered 
them invalid if the Hartford policy was in force. If the latter pol- 
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icy was existing insurance, it could not be invalidated by that which 
was void and was no insurance. 

2. Several of the pleas of appellant were predicated upon a clause 
in its policy to the effect that the contract of insurance would be 
avoided by increase of hazard by vacancy or non-occupancy, unless 
especially agreed to in writing in or upon the policy. This court 
has decided, either expressly or in legal principle, in a number of 
sases, that where the agent of an insurance company, at the time 
he issues the policy, knows of the existing vacancy, and makes no 
objection on that account, and receives the premium from the as- 
sured, it will be a waiver of the condition in respect to such exist- 
ing vacancy: Insurance Co. vs. Spankneble, 52 IIl., 60; Insurance 
Co. vs. Barringer, 73 IL, 230; Insurance Co. vs. Schettler, 38 IL, 
166; Insurance Co. vs. Maguire, 51 Ill., 342; Insurance Co. 
vs Jones, 62 Ill, 458. Upon this branch of its defense, appel- 
lant relies on the case of Insurance Co. vs. Garland, 108 IIL, 
220. There the policy was not in the first instance issued to 
Mrs. Garland, and the premium collected from her, but it was 
so issued to, and the premium paid by, one Maria G. McConnell, 
who afterwards made an assignment of it to Mrs. Garland, and the 
consent of the insurance company was indorsed thereon. This was 
in effect reissuing the policy to another person upon the same terms 
and conditions it had been issued before; and the unearned pre- 
mium was a good consideration for the new promise made by the 
company to the assignee. The substitution of Mrs. Garland for 
Mrs. McConnell was simply to place the former in the same posi- 
tion, with respect to all rights and liabilities under the policy, the 
assured herself occupied before the transfer. The undisputed fact 
in that case was that on the day the transfer was made, and consent 
of the company given, the agent of Mrs. Garland informed the in- 
surance agent the house was vacant, and the latter told him in ex- 
press terms that he had “ better attend to that part of the business, 
because it would not amount to anything if the house was destroyed; 
they would not be liable for any loss;” and it was held that, “ un- 
der such circumstances,” the consent to the transfer was not “a 
waiver of the condition altogether,” and the company would have 
a clear right to insist upon a performance of the condition, and un- 
til that was done its liability under the policy would not attach. 
In other words, te condition of the policy, under the peculiar cir- 
cumstances of that case, was regarded as a condition precedent, 
and conformity to its requirement held necessary before the liability 
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of the company would commence. In the present case the testi- 
mony of appellee was: “I told Mr. Loehde I had moved out of the 
house, and he said it was all right; that he would attend to it, and 
have the $500 furniture rewritten on the house; and he asked me 
whether I was going to have it rented. [told him, ‘ Yes, sir; I 
was.’ He said that would be all right. He asked me whether I 
was going to rentit. I told him, ‘ Yes, sir; I was.’” Loehde, when 
examined in chief, testified that appellee told him “he did not live 
in the house now; other people were living in it;” but when called 
in rebuttal he testified: “TI asked him if it would be occupied, and 
he said, ‘Yes, sir.’ He said he had it rented. He did not state 
there was somebody occupying the house, but he said he would 
have it rented. I asked him if the house was occupied, and he said, 
‘Yes, sir; I will have it rented.” This makes the case quite dif- 
ferent from the Garland Case, where the assured was informed in 
positive terms that, if the house was destroyed, the policy would 
not amount to anything and the company would not be liable for 
any loss. Here, upon the assumption the jury believed that appel- 
lee gave a substantially correct statement of the transaction, they 
might find it to be a fair presumption from the conduct and lan- 
guage of the parties that the intention was that the liability of the 
company under the policy should attach at once, and continue, un- 
less appellee allowed the house to remain vacant an unreasonable 
length of time. If there was a waiver of the condition of the policy 
against vacancy, and it was merely of this temporary character, and 
if the loss occurred after the expiration of a reasonable time for pro- 
curing an occupant, then there is no liability on the part of appel- 
lant; and whether there was such waiver, and whether such rea- 
sonable time had passed prior to the loss, are questions of fact 
for the jury. 

It was also a matter of controverted fact, upon the same branch 
of the case, whether Loehde, in procuring the insurance, was act- 
ing as the agent of appellant or of appellee. The modifications 
made by the court to the first, second, and fourth instructions asked 
by appellant improperly and erroneously assumed he was the agent 
of the latter, instead of submitting that question to the jury. It 
is no part of our duty to weigh the evidence bearing upon that is- 
sue of fact, but we may suggest that appellant is wrong in his as- 
sumption that the circumstances that appellee paid Loehde nothing 
for his services, that the latter received his pay therefor from the 
insurance company, and that the company paid hinr a commission 
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on all the business he transacted for it, are absolutely immaterial, 
and that it was so decided by this court in Insurance Co. vs. Ru- 
bin, 79 Il, 402. All that was there decided was that, under the 
circumstances of that case, one Ludlum, a broker, was the agent of 
Rubin, and not of the company, and that the fact that the agent of 
the company allowed Ludlum a commission did not change the 
character in which he acted; in other words, was not of itself a con- 
clusive circumstance to show he was the agent of the company. 

3. Appellant not only interposed the defenses that its policy was 
void because there was other insurance on the property, and be- 
cause the house was vacant and unoccupied, but made the fur- 
ther defense that appellee himself set fire to the building. Where, 
in a civil action, a criminal act is charged, the authorities are in 
conflict upon the question whether the rule applicable to a criminal 
prosecution, or that applicable to a civil suit, should prevail in re- 
spect to the degree of proof required. In this state is has been 
held that where, in civil cases, a criminal offense is charged in the 
pleadings, such offense must be proved beyond a reasonable doubt: 
Crandall vs. Dawson, 1 Gilman, 556; McConnel vs. Insurance Co., 
18 111., 228; Harbison vs. Shook, 41 Ill, 141; Sprague vs. Dodge, 
48 Ill., 142. Instruction 8 for appellee was, however, inaccurate, in 
that it required more than a mere preponderance of the evidence 
in order to establish the defenses of other insurance and vacancy. 
For the errors mentioned herein the judgment is reversed, and the 
cause remanded to the Superior Court of Cook County for an- 
other trial. : 


+ 


SUPREME COURT OF IOWA. 


RUSSELL 
US. 
CEDAR RAPIDS INS. CO.* 


A condition in a policy making it void if any change should be made in the 
title of, incumbrances upon, or use of the insured premises, without the 
company’s consent, is broken only by increasing the risk, or decreasing 
the security; whether or not this has been done is a question of fact for 
the jury. This rule applies to a sale of part of the lands, or purchase of 
other land, or any change in the use of the insured premises. The testi- 


* Decision rendered, June 7, 1889. 
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mony in the record showing that part of the lands incumbered by the ex- 
isting mortgage had been sold, held, that this created an increased incum- 
brance upon the remainder. The plaintiff’s interest in other land 
subsequently purchased by her, not being equivalent to her interest in 
the lands sold, there was a decrease in the security, and a motion for a 
verdict for the defendant should have been granted. 


Notice of change of use and security given to an agent having no authority to 
waive the conditions of the polic y is not notice to the company ; it is 
error to admit evidence of such notice. 

Persons experienced in insurance may give their opinion as to whether the 
use of a hay-press in a barn increased the risk or not, but their testimony 
as to the classification of such buildings by insurance companies is not 
as good evidence as a book containing such classification, Such a book, 
containing the rules of the ‘‘Towa Board of Underwriters,” offered to 
show the classification of such buildings, cannot be admitted in evidence, 
where the only identification shown is that such board or union is an 
organization of insurance men representing the various insurance compa- 
nies authorized to do business in Jowa. To be received in evidence, it 
must first be shown to be a classification by such union of risks, based 
upon actual observation and experience as to the cause of fires, that is 
received as authority in insurance business. 


Action upon a policy of insurance against loss by fire on a barn 
and “on hay in the barn, or in stack on cultivated land.” The pol- 
icy is based upon an application which is made a part thereof. It 
is provided in the policy that, if any false statements are made in 
the application, or if the risk be increased in any manner except by 
the erection and use of outbuildings, or if the property be sold, 


or any change take place in the title, or if the assured mortgages 
or incumbers the same without the consent of the secretary of the 
company, or if the premises be used for any other purpose than is 
mentioned in the application, without the consent of said secretary 
in writing, then said policy is void. The application states that the 
property insured is situated ona certain 280 acres of land described, 
in Humboldt County; that applicant is the absolute owner thereof; 
that the title is in her name; that it is inceumbered to the amount 
of $1,600; that the building is kept by the owner for farm pur- 
poses; and that the land is worth $20 per acre. The defendant, 
answering, alleges, among other things, that the policy became and 
was void before the alleged loss, because the plaintiff sold 200 acres 
of said land, incumbered the said property by a mortgage for $1,- 
000, und permitted numerous judgments to be entered against her 
in the circuit and district courts of said county, aggregating about 
$1,000, and incumbered said hay by mortgage to the Humboldt 
County Bank, June 9, 1884, without the consent of said secretary; 
and that the plaintiff used said barn as a building in which to op- 
erate a hay-press, with the machinery appertaining thereto, without 
the consent of said secretary, and by which use said risk was 
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greatly increased. The plaintiff, in reply, admits that she sold a 
portion of the 280 acres, and alleges that she did so with the 
knowledge and consent of defendant, and that the part sold did not 
include the property insured; that the mortgage of $1,000 on the 
land was a renewal of the $1,600 mortgage referred to in the appli- 
cation, $600 thereof having been paid; that the value of the prop- 
erty was increased by improvements in the sum of $2,000. Plaint- 
iff denies that the judgments were incumbrances upon the premises 
on which the insured property was situate, because the same was 
her homestead; denies the execution of the mortgage on the hay; 
and denies that she used the barn for any other purpose than that 
stipulated in the application. Trial by jury. Hon. George H. 
Carr, judge, presiding. Verdict and judgment for plaintiff. De- 
fendant appeals. 


A. E. Crark and P. Finca, for Appellee. 

C. J. Deacon, for Appellant. 

Given, C. J. 

1. On the former appeal herein (71 Iowa, 69, 32 N. W. Rep., 95), 
it was held that “the renewal or change of the incumbrance was 
not necessarily a breach of the condition of the policy. Ifthe in- 
cumbrance remaining upon the land unsold should be less in 
proportion to the quantity than was upon the land when the policy 
was issued, there was surely no breach of the condition against in- 
cumbrances; or if, for any reason, the hazard should not be in- 
creased by the change, so that no higher rate of premium would 
be demanded, there would arise no violation of the condition. 
The question, then, in order to determine whether there has been 
a breach of the condition, is this : Was the risk increased, or was 
defendant’s security decreased, by the change of the incumbrance ? 
This is a question of fact, and should have been left to the jury.” 
We think the same rule applies to a sale of parts of the land and 
purchase of other lands, and to any change in the use made of the 
insured premises. It was proper for the jury to determine what 
changes, if any, had been made in the incumbrances, title, or use 
of the premises, and whether by such change the risk was increased, 
or the defendant’s security decreased. Though there were changes 
in the respects alleged, if they did not increase the risk or decrease 
the security, then there was no breach of the conditions us to title, 
incumbrance, or use; but if there was such a change, in either re- 
spect, as did increase the risk, or decrease the security, then there 
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was a breach of the condition. The testimony set forth in the 
record shows beyond controversy that, notwithstanding the pay- 
ment of $600 of the incumbrance, yet that the sale of part of the 
lands upon which the $1,600 incumbrance rested, and the renewal 
of the incumbrance on the remaining lands, was, in fact, an increase 
of the incumbrance upon the lands unsold. It also appears that 
the plaintiff's interest in the lands purchased was not equivalent to 
her interest in the lands sold, and, hence, there was a decrease of 
the security to the defendant. Under the state of the evidence we 
think the court should have sustained the defendant’s motion for 
verdict, on the ground that the uncontroverted evidence shows an 
increase of the incumbrance and a decrease of the security. 

2. On the trial the plaintiff was permitted to prove, over the ob- 
jection of the defendant, what was said to and by one Bangs, in re- 
lation to a contemplated sale of part of the land, about renewing 
part of the $1,600 mortgage and about using a hay-press in the 
barn. It appears that Bangs was a soliciting agent for the defend- 
ant, and took the application of the plaintiff. It is not claimed that 
he made any mistake in taking said application, or that he had any 
authority to approve, modify, or reject applications, or to waive 
any conditions in policies issued. The plaintiff claims the right to 
introduce this evidence, as tending to show notice to the company 
that part of the land had been sold, that the incumbrance was 
changed, and that a hay-press was being used. Notice to a corpor- 
ation must be to an officer or agent charged under the law, or by 
virtue of his office or agency, with respect to the matter about 
which the notice is given : Cook vs. City of Anamosa, 66 Iowa, 427. 
As Bangs had no authority to waive any of the conditions of the 
policy, notice to him was not notice to the company, and the court 
erred in admitting that testimony. 

3. One of the issues to be determined was whether the operation 
of a hay-press in the barn was a different use from that mentioned 
in the application, and whether such use increased the risk. The 
defendant called C. D. Van Vetchen and G. S. Garfield. Van 
Vetchen testifies to three years’ experience in insurance, and Gar- 
field to not quite six years. Several questions were put to each of 
these witnesses, tending to show in what list or class a barn in 
which is operated a hay-press by horse power would be placed for 
purpose of insurance, and as to whether such risk is considered 
more hazardous by insurance companies than a barn used for ordi- 
nary purposes, to each of which the plaintiff objected as immaterial 
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and incompetent, and objections were sustained. Some of the 
questions put to these witnesses called for the opinion of the wit- 
nesses as to whether the use of a hay-press increased the risk, 
while others called for the classifications made by insurance compa- 
nies. It being a question as to whether the use of a hay-press in- 
creased the risk or not, we think the witnesses should have been 
permitted to give their opinion on that subject; but, as a book was 
produced and offered as showing the classification by insurance 
companies, we think that, rather than the recollection of the wit- 
nesses, was the best evidence as to such classifications. The book 
produced and offered was identified by Mr. Van Vetchen as the 
rules of the “Iowa Board of Underwriters,” covering the rates of 
premium for the state of Iowa. He testified that “the Iowa Union 
of Underwriters is an organization of insurance men representing 
the various insurance companies that are authorized to do business 
in the state of Iowa.” Upon this identification the defendant of- 
fered certain parts of said book in evidence, showing the classifica- 
tion of barns in which hay-presses were used, to which the plaintiff 
objected, and objection was sustained. There was no error in sus- 
taining this objection. To be entitled to have the book received in 
evidence, the defendant should have made the proper preliminary 
proofs to the court. If the Iowa Union of Underwriters have pre- 
pared a classification of risks, based upon actual observation and 
experience as to the cause of fires, that is received as authority in 
insurance business, such classification would be entitled to consid- 
eration in determining whether one use was more hazardous than 
another: but, as the defendant made no such proofs as to the char- 
acter of the book sought to be introduced, the objection was prop- 
erly sustained. For the errors stated the judgment of the district 
court is reversed. 

Robinson, J., assents to the conclusion of the foregoing opinion, 
but not to all the grounds upon which it is based. 
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SUPREME COURT OF MINNESOTA. 


PETTIT et at. 
Us. 
STATE INS. CO.*) 


A certain grain elevator was constructed in several parts, but so connected 
as to be operated as one structure, and designated by one common na.ne. 
To distinguish the main or principal building from the addition, which 
was connected with it by covered passage-ways, through which the ma- 
chinery was operated, it was called the ‘‘ Main Elevator Building,” and 
the addition was known as ‘‘ Annex A.” Held, that grain in ‘‘ Annex A” 
was included in a policy of insurance describing it as being in the elevator 
under the general description or name applied to the entire structure; 
and where the several parts were similarly constructed and covered, lan- 
guage used describing the elevator ‘‘as a frame, iron-clad, metal-roof 
building, occupied for the storage and handling of grain,” held equally 
applicable to the whole or either division of the elevator known by the 
general description, and that if there is doubt or uncertainty as to the 
meaning of the policy it must be resolved in favor of the assured. 

The agent of an insurance company taking a risk under such circumstances is 
presumed to be familiar with the construction of the building and its di- 
visions, manner of use, and description, and it was for him to limit the 
amount of insurance taken on grain therein, as he might deem necessary 
after proper inquiry. 

Where an clevator had been in operation but a short time, the assured are not 
bound by any particular usage or rule of insurance companies in respect 
to risks upon grain thereiv, unless the evidence shows that notice thereof 
has been brought home to them. 


Kerru, Evans, Tuompson & Farrcuixp, for Appellant. 
M. B. Koon and Ratew Wuetan, for Responden's. 


VANDERBURGH, J. 

During and prior to the year 1887 plaintiffs were engaged in 
milling wheat in the city of Minneapolis, and from time to time 
purchased large quantities of wheat to be ground or disposed of 
by them, and stored in elevators in the city of Minneapolis. The 
St. Anthony Elevator, built by the St. Anthony Elevator Company, 
was completed in the spring or summer of 1887, and was situated, 
with all its additions and appurtenances, upon the lot described as 
“ Auditor’s Subdivision No. 21, Minneapolis, E. D., Minnesota.” 


* Decision rendered, July 19, 1889. 
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The entire property was described and known as “The St. Anthony 
Elevator.” It consisted of an engine-house, elevator adjoining, 
containing all the elevating machinery in the establishment, and 
having in its storage bins a capacity of 500,000 bushels, and of an 
addition or extension designated as “ Annex A,” in distinction from 
the building first described, which was called the “‘ Main Elevator,” 
or “ Main Elevator Building,” and about 300 feet distant, and hav- 
ing eighty bins, with a erpacity of 1,000,000 bushels. The two 
buildings were connected in their construction, and were operated 
as one elevator, having passage-ways or galleries between them, 
covered and constructed in the same way as the buildings con- 
nected by them. Fora more particular description we may refer 
to the findings of the trial court, which show “that said parts of 
said elevator so designated as ‘ Main Elevator Building,’ and ‘ An- 
nex A,’ were substantially identical in their construction and de- 
scription, differing only in size and in the mechanical appliances 
used therein. That the said galleries connecting them as aforesaid 
are as follows: Two galleries, one above the other, supported by 
trestles, which were sustained by eleven tires of masonry; each of 
said galleries inclosed upon its sides, covered with metal roof, con- 
taining windows and a floor, and constituting a continuous passage- 
way from one part of said elevator to the other; the upper of said 
galleries, running from the side of the main elevator building to the 
upper story or bin-floor of said Annex A, and the lower of said 
galleries running from the bottom of the bins within said Annex A 
to the second story of said main elevator building. That the said 
belt conveyor was as follows: A broad belt running along the en- 
tire length of said upper gallery; said belt, when iu use, being pro- 
pelled over rollers, and conveying upon its surface grain from said 
main elevator building into said Annex A, where such grain was by 
mechanical contrivance tripped off from said belt into a spout, 
which distributed it into the bins in said Annex A; said belt thence 
running along the entire length of said lower gallery into the main 
elevator building, and conveying upon its surface grain received 
from the bottom of the bins in the Annex, back into the main ele- 
vator building, as occasion required. That all the machinery for 
operating the entire elevator was contained in the main elevator 
building. That said Annex A was so constructed that no grain 
could be received directly into, or be delivered directly therefrom, 
but all grain received therein passed, and by reason of the construc- 
tion thereof was compelled to pass, first into said main elevator 
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building, where it was weighed and elevated, and from which it 
was passed over said belt conveyor, along said upper galleries, into 
said Annex A, and all grain delivered out of said last-named com- 
partment of said elevator by reason of the construction thereof 
was compelled to pass therefrom over said belt conveyor, along said 
lower gallery, and thence into said main elevator building, where it 
was weighed, and from which it was delivered into cars, or other- 
wise disposed of, as occasion required. That said Annex A was so 
constructed that it could not be used for the purpose of receiving, 
handling, or storing grain except in connectivn with, and as a part 
of, said main elevator building. That said entire plant, as herein- 
before described, and situated as aforesaid, was generally and com- 
monly known and designated by the name of ‘The St. Anthony 
Elevator.’ That said name applied to and covered the ditferent 
buildings hereinbefore described, taken together, and constituting 
one whole and entire elevator plant, and not to any particular part 
thereof. That said St. Anthony Elevator Company held the whole 
thereof out to the public, and operated the same, for the purpose 
of receiving, handling, and storing grain, under the name of the 
‘St. Anthony Elevator,’ applying said name to, and covering, and 
intending thereby to cover, the different buildings hereinbefore de- 
scribed, taken together, and constituting one whole and entire 
elevator plant.” 

The elevator in question was, as we have seen, a new one, having 
been built but a short time before the date of the insurance men- 
tioned in the pleadings. The plaintiffs had never owned or insured 
any wheat therein before, and were not acquainted with the method 
of its construction or operation. On June 16, 1887, plaintiffs pur- 
chased the wheat which they claim is covered by the policy in ques- 
tion here, and which was then in the St. Anthony Elevator, stored 
in “ Annex A,” and on the same day applied to one Thompson, who 
was agent for defendant in Minneapolis, and for several other in- 
surance companies, and who had frequently taken for them risks 
on grain in other elevators, “to place $4,000 insurance, for sixty 
days, on grain in St. Anthony Elevator.” No partieular company 
was designated by them; that being left to the agent, according to 
their usual method of transacting business with him. The agent. 
in response, promised to do so, but made no inquiries in regard to 
the particular location of the grain in the elevator, whether in 
special bins, the “ Annex,” “ Main Elevator Building,” or otherwise. 
The agent afterwards, in pursuance of such application, issued the 
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particular policy upon which this suit is brought. The entire ele- 
vator, including both the Annex and the main building, was de- 
stroyed by fire on July 19, 1887, and all the wheat therein, includ- 
ing plaintiffs’, was destroyed or damaged by fire. 

The principal question in the case, and the one upon which the 
decision must turn, is in respect to the sufficiency of the descrip- 
tion made by the agent in drafting the policy, to cover the wheat 
intended to be insured. It readsas follows: ‘“ Four thousand dol- 
lars on the following specified and located property, namely, grain 
in St. Anthony Elevator, $4,000 on grain their own, or held by them 
in trust or on commission, or sold, but not delivered, while contained 
in the frame, iron-clad, metal-roof building occupied for the storage 
and handling of grain, and known as the ‘St. Anthony Elevator,’ 
situated in Auditor’s Subdivision No. 21, Minneapolis, E. D., Minne- 
sota.” The contention of the defendant is that the special or more 
particular description is intended to limit the risk to the first or main 
elevator building, and ought not to be construed to extend any 
further. It will be observed, however, that the language of the 
policy is not limited to the “Main Elevator” or “Main Elevator 
Building,” which is the designation applied to the building nearest 
the engine-house, and is rather descriptive of the character and 
construction and purpose and use of the building. insured, than 
necessarily intended to limit the risk to any part. And the con- 
clusion is warranted from the evidence that the terms “ Main Ele- 
vator” and “ Annex ” were convenient designations in the practical 
use of the elevator, just as special bins might be referred to, for the 
purpose of local description or identification. And the wheat was 
constantly being changed from the one division to the other, as to 
and from different bins, for the purpose of ventilation, and to pre- 
vent the mass of wheat from heating. But it is found that the 
whole structure, and not one division merely, is known as the “ St. 
Anthony Elevator,” and the more particular reference to the iron- 
clad covering and use of the building applies as well to the whole 
as to each part or division; so that the description in the policy is 
fairly susceptible of the construction claimed for it by the plaintiffs, 
as intended to cover grain in any part of the elevator; and in such 
cases the rule is that the interpretation most favorable to the as- 
sured is to be adopted: Olson vs. Insurance Co., 35 Minn., 432; 
Blake vs. Insurance Co., 12 Gray, 266-270. The plaintiffs reposed 
such trust in the the agent of the defendant that it was left to 
him both to select the company and formulate the description in 
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the policy (and this he must have understood); and it is to be pre- 
sumed that he was familiar with the structure of the elevator, its 
divisions, manner of its use, and description; and if it was neces- 
sary to limit the amount of insurance upon wheat in any 
part of the building, it was for him to make such inquiries as 
might be necessary for that purpose: Daniels vs. Insurance Co., 12 
Cush., 430. And the evidence is clearly insufficient to charge 
plaintiffs with notice of any particular usage or rule of insurance 
companies in respect to risks upon grain in this elevator. The 
findivgs of fact, which are clearly supported by the evidence, are 
decisive of this case, and it is not deemed necessary to consider the 
assignments of error further. Order affirmed. 


ON MOTION FOR REARGUMENT. 
(October 14, 188%). 
Per Curtam. 

On a motion for reargument our attention is called to the fact 
that in the policy, as copied in the opinion, the word “elevator” 
is omitted before “ building,” but we think this makes no material 
difference in the construction. It does not appear that the “Main 
Elevator Building” was intended, or that the language so used 


would not apply as well to the whole building as any part. 


~->o 


SUPREME COURT OF MINNESOTA. 


BENTZ 
vs. 
NORTHWESTERN AID ASSOCIATION.* * 


When a mutual benefit life insurance association, incorporated under the laws 
of this state, and dependent upon securing such amounts as may be re- 
quired to meet and liquidate death claims through assessments upon its 
members, refuses to make an assessment in a proper case, the remedy is 
by an action for a breach of contract. 

Unless the defendant association alleges in its answer and on trial establishes 
that the amount should be less, because all members do not respond to 
assessments, the measure of damages in such cases is the amount assess- 
able upon all insured. 

In an action to recover the amount claimed to be due upon a policy or certi- 
ticate issued by such an association, it answered, by way of defense, that 
the assured had used alcoholic liquors to such an extent, subsequent to 


* Decision rendered, March 6, eR), 
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the issuance of the certificate, as to induce delirium tremens, and that 
such disease was the cause of death. On the trial it offered little or no 
evidence to sustain the allegations, but relied upon two aftidavits made 
by physicians as to the cause of the death, in one of which the cause was 
stated as delirium tremens, in the other as hemorrhage induced by an ex- 
cessive use of intoxicants. These affidavits were made by the physicians 
on blanks furnished by the association, and were forwarded to it by 
plaintiff, with other proofs of the death of the assured. Held, That the 
plaintiff beneficiary was neither concluded nor estopped upon the trial by 
the statements of the physicians, and that the issue made by the plead- 
ings as to the real cause of the death was triable as any other issue of 
fact. 


Kerra, Evans, Toompson & Farrcuixp, for Appellant. 

C. A. Expert, for Respondent. 

Cotuins, J. 

October 2, 1886, one William Bentz became a member of the de- 
fendant association, and so continued until his death, June 21, 
1887. The plaintiff, his widow, is named as the beneficiary in the 
certificate or policy of insurance issued to the deceased when he 
joined the association. 

1. If plaintiff has chosen the proper remedy, an issue of fact is 
presented by the pleadings in an action for the recovery of money 
only, and the defendant is in error when insisting that, upon its 
failure or refusal to levy an assessment with the proceeds of which 
it could meet and liquidate plaintiff's claim, she could only resort 
to equity, and compel an assessment. This position is based upon 
the provision in the certificate that “upon receipt at the principal 
office of this association of satisfactory proofs on blanks furnished 
from said office of the death * * * of said William Bentz, this 
association will pay to Mary Bentz, or to the legal heirs of said 
William Bentz, 75 per cent of the net proceeds of one full assess- 
ment at schedule rates upon all the certiticate holders in good 
standing in this association at the date of said death, * * * not, 
however, to exceed $2,000, to be paid within ten (10) days after the 
closing of the assessment for the same.” 

In holding that appellant’s contention is not well grounded, and 
must be rejected, that an action at law may be maintained in case 
of the refusal of an association to make an assessment for reasons 
of the character alleged in the answer herein, we are conscious of 
the diversity of opinion upon the question, and that a number of 
very respectable courts have held to the contrary; their decisions 
being that, when the officers of an association of this nature refuse 
to make an assessment to meet a death claim, appropriate proceed- 
ings must first be taken to compel a performance of this duty, and 
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that a judgment for money without regard to an assessment, or to 
the amount which might be collected on an assessment, cannot be 
sustained. But, upon the other hand, the authorities are numerous 
and of high character that such an association is liable to suit 
for a breach of contract when it refuses to make the required assess- 
ment; the measure of damages being the amount assessable upon 
all insured, unless the defendant alleges in its answer, and by 
proof establishes the fact, that it should be less: Freeman vs. So- 
ciety, 42 Hun, 253; Lueders vs. Insurance Co., 4 McCrary, 149; 
Association vs. Houghton, 103 Ind., 286, 2 N. E. Rep., 763; Taylor 
vs. Union, 94 Mo., 35, 6 S. W. Rep., 71; Burland vs. Association, 47 
Mich., 424, 11 N. W. Rep., 269. And we think this view very 
clearly foreshadowed in Kerr vs. Association, 39 N. W. Rep., 312. 
In this state these associations are incorporated. We see no rea- 
son why a corporation of this character should be exempt from the 
common-law liability which rests upon other kinds of corporations, 
and on natural persons, for a breach of contract, when it refuses 
to assess its members to meet a proper claim. In many of the ad- 
judicated cases in which it has been held that the remedy for such 
refusal is in equity, the insuperable objection to an action at law 
seems to have been in the difficulty of establishing a proper meas- 
ure of damages when the contract is not absolute to pay a certain 
sum, but only the amount realized by an assessment of the living 
members, none of whom may answer to the call. There is force in 
the objection, but to give it much weight it must first be assumed 
that some members will not respond to assessments as they have 
customarily done, and will ignore the demand made in particular 
instances. Such delinquents should not be presumed, and if they 
really exist,—if any number of members are habitually in default, 
—the percentage can easily be shown by the defendant association 
upon the trial. The adoption of this rule will do no injustice, and 
the amounts recovered in this class of actions come quite as near 
just compensation, approach as closely to what a beneficiary 
should recover and an association pay, as the sums ordinarily re- 
covered as damages for failures to observe the terms of contracts. 
2. To defeat plaintifi’s claim, the defendant set up in its answer 
that, when making application for a certificate of membership, the 
deceased falsely answered certain questions propounded to him as 
to the state of his health, and as to his habit regarding the use of 
intoxicants, which were material, and which, had they been truth- 
fully answered, would have prevented his becoming a member of 
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the association; and that subsequent to the issuance of his certifi- 
cate he used alcoholic liquors to such an extent as to induce delir- 
ium tremens, from which disease it is averred he died. Issue was 
taken upon this defensive matter found in the answer, and it might 
reasonably be expected that defendant would be prepared with 
testimony to sustain the charges, if available. But it offered very 
little testimony relating to such a defense, resting and relying upon 
statements as to the cause of death found in the proofs made out 
by attending physicians, duly verified by their oaths, and forwarded 
by the plaintiff soon after her husband’s decease. These proofs 
were made out upon blanks furnished by defendant in accordance 
with a clause found in the certificate, which provides for an assess- 
ment to meet a claim, on being furnished “ satisfactory proofs, on 
blanks furnished from the principal office of the association, of the 
death” of the assured. In one of these the cause ‘of death was 
stated as delirium tremens, in another that when the affiant was 
called professionally the deceased “was on the verge of delirium 
tremens,” while from the third it appeared that death was attribu- 
table to hemorrhage from the lungs. These affidavits of the phy- 
sicians were put in evidence by the plaintiff to substantiate an alle- 
gation of the complaint denied in the answer, that satisfactory 
proofs of death had been made to the association. Defendant now 
insists that by them, or rather by those which stated directly and 
by inference that death was caused by delirium tremens, the plaint- 
iff is concluded; that not only had she no right to demand an as- 
sessment upon the members, but that she cannot maintain this 
action without first procuring the amendment of the proofs as to 
the cause of death. If this be so, the beneficiary’s right to prose- 
cute in any case wholly depends upon the ability to first obtain 
proofs which will bear the inspection of the officers of the associa- 
tion, or, failing in this, to secure a change or amendment when ob- 
jection is made, without regard to the facts. The impracticability 
of this claim is evident from the condition of the proofs in the case 
at bar. There is a pronounced disagreement between the physi- 
cians, one stating the cause of death to be hemorrhage from the 
lungs, another as delirium tremens, while the third asserts it to 
have been a hemorrhage indirectly caused by intemperance. Such 
dissent between medical men is not unusual, and by what rule for 
weighing testimony should the real cause of death be determined, 
when “doctors disagree.” This certificate or policy simply pro- 


vided for and required satisfactory proofs of death; it did not 
VoL. XIX.—10. 
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prescribe the particular kind of proof. The fact of death should be 
established upon blanks to be furnished by the association, and to 
its satisfaction. It could not arbitrarily determine what would or 
would not be satisfactory proofs; that is for the court, in case of 
disagreement: Taylor vs. Insurance Co.,13 Gray, 434. When a 
policy provides that satisfactory proofs of death shall be furnished, 
it is not essential that the facts and circumstances of the death be 
set forth in said proofs : Cluff vs. Insurance Co., 99 Mass., 317. 
A company cannot arbitrarily object to the sufficiency of proofs. 
If, however, they disclose a cause of death which excepts the com- 
pany from liability, it does not derogate from their sufficiency as 
proofs of death. And while such a disclosure might suggest to the 
company the propriety of refusing payment, it could be no bar to 
the bringing of a suit: Insurance Co. vs. Rodel, 95 U. S., 232. 
The cause of the death of the assured is for the jury, to be deter- 
mined, as any other question of fact, by the evidence produced 
upon the trial. 

3. The plaintiff was not estopped by the mere fact that she had 
forwarded these aftidavits. The physicians were not her agents, 
nor had she referred the company to them for information. In re- 
ply to a question propounded to her, she had given their names as 
those in attendance during the last sickness of her husband. The 
affidavits were made ex parte, by persons over whom plaintiff had 
no control, at defendant’s request. They were forwarded upon the 
advice of its agent, and, if plaintiff is to be believed, on his assur- 
ance that they were “all right.” In this case the plaintiff could 
show that. death was from another cause than that stated in the 
proofs. The statements therein did not work an estoppel : Keels 
vs. Association, 29 Fed. Rep., 198; Sargent vs. Association, 35 Fed. 
Rep., 711; Parmalee vs. Hoffman, 54 N. Y., 193. The court did not 
err in its refusal to charge as requested by the defendant upon the 
weight the proofs were entitled to in the deliberations of the jurors, 
and also that they must be considered as admissions of the cause of 
death. Had occasion required, and for impeaching purposes, they 
could have been used as the admissions of those who made them. 
The order refusing a new trial is affirmed. 
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Policy was issued for the benefit of Walton and wife. Subsequently Walton 
transferred to a third person, who on the same day duly conveyed to Mrs. 
Walton. No notice of these transfers was given to defendant and no 
consent, written or otherwise, obtained for thesame. Parker, J., Follett, 
Potter, and Vann concurring; held, that the precedent oral agreement 
(wherein Walton wanted his wife’s interest covered and the solicitor said 
that that could be accomplished by issuing the policy to Walton and 
wife) could not be regarded as part of the policy or effective as a contract, 
that such agreement preceding the execution and delivery of the contract 
becomes merged in the policy whose terms cannot be controlled or varied 
by parol evidence. 

Bradley, Haight, and Brown dissénted, holding that Walton and wife were, 
by the terms of the policy, treated as one party to it without any dis- 
tinction as to interest, and that the company was chargeable with knowl- 
edge of the situation of the title at the time policy was made, and treated 
the plaintiffs as jointly interested in it, and that the wife was entitled to 
the indemnity. ‘ 


The action was brought upon a policy of insurance issued by the 
defendant, to recover the sum of $500 for loss sustained by the 
burning of a barn, a quantity of hay and grain, and two horses. 
The policy of insurance contained the following condition: “If the 
said property be sold or conveyed, or if the interest of the parties 
therein be changed in any manner, whether by the act of the‘par- 
ties or by operation of law, * * * then, and in every such 
case, and in either of said events, this policy shall be null and void 
until the written consent of the company at the home office is ob- 
tained.” At the time of the application for end issuance of the 
policy, William T. Walton was the owner of the premises insured. 
About five months thereafter, he conveyed said property to a third 
person, who on the same day duly conveyed the same to Eliza D. 


* Decision rendered, October 22, 1889. 
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Walton, the wife of William. Notice of these transfers was never 
given to the defendant; neither was the written consent of the 
company at tie home office obtained. William T. Walton, against 
the objection of the defendant, testified that he told the agent, at 
the time the application for insurance was made, that as soon as he 
had finished repairing the buildings, he should convey the prop- 
erty to his wife, and that he wanted a policy so made out as to 
cover his interest now, and the interest of his wife after conveyance 
made; that the agent replied that he could accomplish that result 
by making the policy out to William T. Walton and wife. It was 
thereupon arranged that such a policy should be applied for, and 
he signed an application to the company. The evidence was duly 
objected to by the defendant, and an exception taken to its admis- 
sion. Northrup, the agent, contradicted Walton’s testimony in such 
respect; but that question was determined in favor of the plaintiffs, 
in a special finding made by the jury. The agent or solicitor who 
made out the application was not a general agent, and did not have 
authority to issue policies. His duty was to make out applications 
for insurance, and forward them to the home office of the company, 
where they were passed upon. If rejected, the matter was at an 
end; if accepted, a policy of insurance was made out, and for- 
warded to the agent for delivery on receipt of premium. Respect- 
ing the extent and limitation of the authority of the agent to rep- 
resent te defendant, the policy in question provided as follows: 
“ Agents of the company are permitted to give the consent of the 
company to assignment of policies; but no agent of the company is 
permitted to give consent of the company in any other cases re- 
quired by the provisions of this policy, or to waive any stipulation 
or condition contained herein; but in all cases where the consent 
of the company is required by this policy, other than consent to 
the assignment of the policy, such consent must be obtained at the 
home office of the company.” The trial court charged the jury, as 
a matter of law, that the conveyance from husband to wife through 
a third person did not vitiate the policy, and that the plaintiffs 
were entitled to recover. Defendant excepted. The jury rendered 
a verdict in favor of the plaintiffs in the sum of $535.50, and the 
judgment entered thereupon was subsequently affirmed at general 
term. The defendant appeals to this court. 


A. H. Sawyer, for Appellant. 
W. W. Westervett, for Respondents. 
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Parker, J. (after stating the facts as above.) 

The contract of insurance upon which the plaintiffs base their 
right to recover in this action provided that if the property insured 
be sold or conveyed, or if the interest of the parties be changed in 
any manner, the policy shall be null and void until the written con- 
sent of the company at the home office shall be obtained. Subse- 
quent to the issuance of the policy, the property was conveyed by 
Walton, through a taird person, to his wife, without the written 
consent of the company. Thus, by the terms of the contract, the 
policy of insurance became of no effect. Upon the trial, the plaint- 
iffs sought to relieve themselves from the effect of the violated con- 
dition by the introduction of oral evidence tending to show that 
Walton informed the defendants solicitor of his intention to convey 
to his wife after a few months, and requested that the policy be so 
drawn as to cover his interest before conveyance, and that of his 
wife afterwards, and that the solicitor informed him that he could 
accomplish that result by issuing the policy to William T. Walton 
and wife. The evidence upon that subject was seasonably objected 
to by the defendant, but was received by the court, and the jury, 
in a special finding, found the fact to be as contended for by the 
plaintiffs. The question presented, therefore, is, can the plaintiffs 
be permitted to show, in contradiction of the express terms of the 
contract, that it was orally agreed, before its making and delivery, 
that they should be permitted thereafter to do an act which the 
contract forbids? 

This is not an action brought to so reform a contract as that it 
shall be made to voice the agreement which the parties intended to 
make. On the contrary, it is based on the policy as it was written, 
and cannot be maintained by evidence that the contract was in- 
tended to be a different one; for a policy of insurance is presumed 
to embrace the entire agreement of the parties. The precedent 
oral agreement cannot be regarded as a part of the policy, or in 
any wise effective as a contract. Like other written contracts, the» 
oral agreement preceding its execution and delivery is presumed 
to have become merged in it, and its terms cannot be controlled or 
varied by parol evidence : Pindar vs. Insurance Co., 47 N. Y., 114; 
Ripley vs. Insurance Co., 30 N. Y., 136; Alston vs. Insurance Co., 4 
Hill, 329. The cases of Van Schaick vs. Insurance Co., 68 N. Y., 
434; Woodruff vs. Insurance Co., 83 N. Y., 135; and Short vs. In- 
surance Co., 90 N. Y., 16,—are not in conflict with this rule. True, 
oral evidence was received in each of those cases. It was not 
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received, however, for the purpose of contradicting the written agree- 
ment, or to show that the parties made a different contract than the 
one expressed, but to demonstrate that the insurer, at the time of 
the issuance of the policy, had knowledge of the facts, the existence 
of which were asserted upon the trial, to constitute a breach of 
warranty. Upon such proof was predicated an estoppel against the 
insurer. It was held, in effect, that if the insurer receive pay for a 
policy of insurance, knowing it to be invalid when issued, he shall 
be deemed to be estopped from insisting upon its invalidity. The 
object of this rule is to prevent fraud, and to render 1t impractica- 
ble for insurers to attempt the acquisition of premiums upon poli- 
cies known to be invalid whenissued. The principle of those cases 
cannot be applied here. The act which the contract declares shall 
vitiate the policy had not been performed when the policy was 
issued. It was not an existing fact. ‘he policy was therefore 
valid at the time of its issuance, and so remained until the property 
was conveyed without the consent of the defendant. Certainly, the 
facts here disclosed fail to suggest a fraud which will estop the de- 
fendant from interposing as a defense the warranty against a con- 
veyance of the property. As the defendant is not estopped, and 
the action is brought upon the contract as it was written, it follows 
that the admission of parol testimony to vary or contradict one of 
its provisions was error. Judgment should be reversed, and a new 
trial granted, costs to abide the event. 
Follett, C. J., and Potter and Vann, JJ., concur. 


Braptey, J. (dissenting.) 

The main question is whether there is a breach of the provision of 
the policy that “if the said property shall be sold or conveyed, or if 
the interest of the parties therein be changed in any manner whether 
by act of the parties or by operation of law, * * * this policy shall 
be null and void until the written consent of the company at the home 
_Office is obtained ;” and, if so, whether such breach is available to the 
defendant as a defense. When the policy was made,and the proper- 
ty by it insured, the title to the property was in the plaintiff, William 
T. Walton, and afterwards, before the loss, it was conveyed by him, 
through a third party, to his wife, the plaintiff Eliza D. Walton, who 
had the title at the time of such loss. The policy was made to both 
of the plaintiffs, and by it the defendant undertook to make good 
to the insured, their heirs, executors, and administrators, such loss 
or damage, not exceeding in amount the sum insured, as should — 
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happen by fire to the property during the term of the insurance. 
This contract was made by the defendant to plaintiffs jointly, ap 

parently forthe purpose of indemnifying both of them against loss 
or damage, as to all the property, as if they had a united interest in 
it. The inquiry arises, why was this done so by the defendant ? 
If the company were not advised that the title was wholly in the 
husband at the time the contract was made, it might be said that 
the policy was made in that form because it was called for by the 
application of the plaintiffs. But that question is answered by 
evidence on the part of the plaintiffs to the effect that, when the 
defendant’s agent called upon the husband to obtain the insurance, 
he was advised by him that he then had the title and intended to con- 
vey the property to his wife, and wanted the policy so that it would 
insure the property while he held it, and have the like effect after 
the conveyance to her, and was informed by the agent that it could 
be done by a policy to both ofthem. It was then understood that 
it should be so made for that purpose, and an application was pre- 
pared by the agent accordingly ; and, when the agent delivered 
the policy, he assured the husband that such was its effect. Upon 
that subject the jury specially found that there was an understanding 
between the agent and Mr. Walton, at the time the application was 
made, that the premises would be transferred by the latter to his 
wife thereafter, and that the policy was issued to Walton and his 
wife onthat account bythe defendant. The powers ofthe agent were 
somewhat defined by his certificate of appointment,which was that he 
was constituted agent, “ with full power to receive proposals of in- 
surance, * * * to consent to assignments of policies, and to attend 
to the business of said agency in accordance with the rules and regu- 
lations of said company, and to such instructions as may be given by 
its officers.” He was not, therefore, a general agent of the defendant, 
and had not the power to waive the condition of the policy first 
above mentioned : Wilson vs. Insurance Co., 14.N. Y., 418. But the 
defendant was responsible for the acts of the agent within the scope 
of his authority, and chargeable with the knowledge he acquired in 
the exercise of his power having relation to it, and upon which he 
acted, and the parties insured relied in their dealing with him. The 
matter of title to the property, at the time the application and policy 
were made, was a legitimate fact of inquiry and representation. 
The policy provides that applications for insurance must be made in 
writing, and signed by the applicant or by his authority, and that 
all its statements will be deemed warranties; and if the interest 
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of the insured be any other than the entire, unconditional, and 
sole ownership of the property, for the use and benefit of the 
insured, it must be so represented to the company in the ap- 
plication ; otherwise, the policy will be void. And any misrepre- 
sentation or concealment will have the like effect. It may be as- 
sumed, so far as it is essential to do so, that the defendant was 
charged with knowledge of any information received by the agent, 
on the occasion of taking the application, in respect to the title of 
the property insured : McEwen vs. Insurance Co., 5 Hill, 101 ; Van 
Schaick vs. Insurance Co., 68 N. Y. 434. The company, then, 
with knowledge that the wife had no title to the property, united 
her with her husband as a party insured by the policy, for the pur- 
pose of indemnifying her aguinst such loss as she might suffer at 
the time and in the event it should occur. That interest was de- 
pendent upon transfer of the property, or some interest in it, to her 
by her husband. There was no apparent reason for making the 
wife a party to the policy other than that she might subsequently 
acquire some interest in the property. It would therefore seem that 
the taking by the wife of the title, orsome interest in it, from her 
husband. may be deemed to have been in contemplation, between the 
parties to the contract of insurance, when the policy was issued, 
and that the defendant may be estopped from asserting to the con- 
trary. It cannot well be claimed that the wife was joined with a 
view to herinchoate right of dower in the real property covered by 
the policy. It is only the entire, unconditional, and sole ownership 
that is insured, unless otherwise represented in the application. 
The title of the property, or interest in it, of any party iysured, 
is in no manner qualified in the application or policy. 

In view of the situation as above represented, there arises the 
further question, was the property sold or conveyed, or the inter- 
est therein of the parties insured, in any manner changed, within 
the meaning of the provisions of the policy? The title had not 
passed from those parties at the time of the loss. The convey- 
ance through a third party to the wife hadthe effect only to take 
title beyond them on its way to her, and, in practical effect, is no 
different than if it could have and had been made directly from the 
husband to the wife : Wolfe vs. Insurance Co., 39 N. Y.49. If they 
had held the title jointly when the policy was made, transfers 
thereafter made between them would seem not to come with- 
in the condition of the policy relating to the sale or conveyance 
of the property insured, or to the change of the iuterest of the 





1890. ] Walton et ux. vs. Agricultural Ins. Co. 153 


parties init. Such is the weight of authority upon that subject : 
Hoffman vs. Insurance Co., 32 N. Y., 405; Keeney vs. Insurance 
Co., 71 N. Y., 402; Dresser vs. Insurance Co., 45 Hun, 298; Burnett 
vs. Insurance Co., 46 Ala, 11; Pierce vs. Insurance Co., 50 N. H. 
297 ; Dermani vs. Insurance Co., 26 La Ann. 69 ; West vs. Insurance 
Co., 27 Ohio St., 1; Insurance Co. vs. Cohen, 47 Tex., 406 ; Powers vs. 
Insurance Co., 1386 Mass., 108; Peck vs. Insurance Co., 22 Conn., 575 ; 
Lockwood vs. Assurance Co., 47 Conn., 553. And a reason for such 
construction, as given by Judge Porter in the Hoffman Case, and 
adopted in some of the other cases cited, was that the sales and 
conveyances which the parties had in view, when the condition was 
made part of the contract, was “evidently such, and such only, as 
would transfer the proprietary interest of those with whom the in- 
surers contracted to others with whom they had not consented 
to contract. They testified their confidence in each of the assured 
by issuing to them the policy, but they did not choose to repose 
blind confidence in others who might succeed to the ownership. 
* * * The design of the provision was to interdict all sales of pro- 
prietary interests by parties insured to parties not insured.” In 
the present case, both plaintiffs were parties to the contract, 
and both were insured by it. The wife, no less than the husband, 
was, by the terms of the policy, insured. The title and entire inter- 
est in the property remained in the parties whom the defendant un- 
dertook by the contract to indemnify. The reason of the rule of 
construction applied in the Hoffman Case is applicable to this case. 
The confidence reposed in the plaintiffs must be deemed to have been 
equal as to each, because the contract was made alike with both of 
them. Such contracts are of a personal nature, and in making them 
are involved considerations having relation to the character of the 
persons insured, as upon theircare and vigilance the reasonable pro- 
tection of the property against the hazard assumed by the insurer 
is dependent. Hence it is that such conditions are inserted in poli- 
cies, so that the insurers may not be subjected to consequences of 
the habits or motives of interest of those with whom no contract 
of insurance has been made. The purpose of a provision in a con- 
tract may be entitled to some consideration in its construction and 
application, with a view to the intention of the parties, and that 
such intention may be carried into effect : Kelley vs. Upton, 5 Duer, 
336 ; Parshall vs. Eggert, 54.N. Y. 18 ; Colt vs. Insurance Co., id. 595. 
And, as was said in Hoffman vs. Insurance Co. (32 N. Y. 413.) 
“ vords should not be taken in their broadest import when they are 
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equally appropriate in a sense limited to the object the parties had 
in view.” In such case, the language employed will be construed 
contra proferentem and will be givensuch import as the promisor 
had reason to Suppose the other party understood it : McMaster vs. 
Insurance Co., 55 N. Y., 222; White vs. Hoyt, 73 N. Y., 505. It is 
only when no other construction is permitted that such an one as 
produces a forfeiture, or renders a contract void, will be adopted : 
Hitchcock vs. Insurance Co., 26 N. Y., 68; Dilleber vs. Insurance 
Co., 69 N. Y., 256; Coyne vs. Weaver, 84 N. Y., 386. The promise 
of the defendant was to make good the loss or damage to the prop- 
erty which plaintiffs should sustain. This was subject to the con- 
dition that the property should not be sold or conveyed, or the in- 
terest therein of the plaintiffs changed. The title did not, nor did 
any interest in it, pass from the parties insured. It was wholly in 
those parties when the policy was made, and was still there at the 
time of the loss. In that sense there was no sale or change of in- 
terest, and in that sense the language of the condition may be in- 
terpreted, and thus the supposed intention of the parties to the con- 
tract effectuated. They are, by the termsof the policy, treated as 
one party to it, without any distinction as to interest, or as to the 
beneficial results which might come from the promised indemnity. 
This leads to a further proposition that the defendant, chargeable 
with knowledge of the situation of the title to the property at the 
time the policy was made, treated the plaintiffs as interested jointly 
in it ; andif that relation were essential to the right of transfer be- 
tween themselves, without breach of the condition before mentioned, 
the defendant is disabled, for the purpose of defense, from denying 
to them the benefit which such relation would afford. Otherwise, 
it may be said that the defendant had furnished an opportunity to 
itself to practice a fraud upon them, which could not have ex- 
isted if the policy had been made to the husband alone ; for in that 
case, on the sale and conveyance to the wife, she could have taken 
the consent of the company to the transfer, and continued the policy 
for her benefit, or have obtained insurance elsewhere: Short vs. 
Insurance Co., 90 N. Y., 16. The fact that she was made a party to 
it, under the circumstances which placed her in that relation, ren- 
dered the consent, which the agent was authorized to give, of 
transfer of the policy unnecessary, and she was at liberty to as- 
sume that it was effectual for her indemnity. 

For these reasons I dissent from the views of the majority of the 
court on the main question before stated. The evidence of the con- 
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versation between the agent and the plaintiffs was at least com- 
petent to prove that the information was given to the former, in re- 
spect tothe title of the property, that it was in the husband at the 
time the application and policy were made. None of the defend- 
ant’s exceptions seem to have been well taken. The evidence tended 
to prove that the requisite notice was given of the loss, and proofs 
of loss were furnished to and retained by the company : Herman vs. 
Insurance Co., 100 N. Y., 412. No objection was taken by the answer 
tothe joinder of the parties defendant, and therefore it is unnecessary 
to consider the question whether they were properly united as defend- 
ants. The provisions of the policy relating to the barns in which 
animals were insured, refer to all the barns embraced in it at the 
time of the loss. The authorities cited by the defendant’s counsel 
do not support his contention on this question. The judgment 
should be affirmed. Haight and Brown, JJ., concur. 


————~+e—__—_ 


UNITED STATES SUPREME COURT. 


CONTINENTAL LIFE INS. CO., or Harrrorp, Conn., 
Us. 
CHAMBERLAIN.* 


1. In the application for a policy of life insurance, the question was pro- 
pounded whether the applicant had any other insurance on his life, to 
which the insurance company’s agent wrote the answer ‘‘ No other,” after 
being informed by the applicant that he held certificates of membership 
‘in certain co-operative societies, which, the agent told him, were not con- 
sidered insurance. There was a condition expressed in the policy that if 
any of the statements in the application were untrue the policy should be 
void. Laws Iowa, 1880, c. 211, entitled ‘‘An act relating to insurance 
and fire insurance companies,” provides that ‘‘ any person who shall here- 
after solicit insurance, or procure applications therefor, shall be held to 
be the soliciting agent of the insurance company * * * issuing a policy 
on such application, * * * anything in the application or policy to the 
contrary notwithstanding.” Held, That the act of the agent in making 
such answer was the act of the company, which was thereby estoppel to 
say that insurance in co-operative societies was insurance of the kind to 
which the question referred. 

2, Evidence as to what kind of insurance was intended by the term in such 
question is not excluded by a provision, which is made a part of the con- 
tract, to the effect that none of the terms of such contract can be modified, 
nor any forfeiture under it waived, except by an agreement in writing, 
signed by the president or secretary of the company. 


X 





* Decision rendered, November 25, 1889, 10 Sup. Cl. Rep., 87. 
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This action is upon a policy of insurane on the life of Richard 
Stevens, the intestate of the defendant in error. There was a ver- 
dict and judgment against the insurance company. 

The policy recites that “it is issued and accepted upon the con- 
dition that the provisions and requirements printed or written by the 
company upon the back of this policy are accepted by the assured 
as part of this contract as fully as if they were recited at length 
over the signatures hereto affixed.” The signatures here referred 
to are those of the president and secretary of the company. 

The application for insurance was taken in Iowa by one Boak, a 
district agent of the company in certain named counties of the state, 
14 in number, having written authority “to prosecute the business 
of soliciting and procuring applications for life insurance policies 
within and throughout said territory.” 

Among the numerous questions propounded in the application 
was the following: “Has the said party [the applicant] any other 
insurance on his life? If so, where and for what amounts?” The 
answer as it appears in the application is: “No other.” That 
answer, as were all the answers to questions propounded to the 
applicant, was written by the company’s agent, Boak. In reference 
to the above question and answer the latter testified : “I asked him 
[Stevens] the question if he had any other insurance, as printed in 
the application and as we ask every applicant, and he told me he 
had certain certificates of membership with certain co-operative so- 
cieties, and he enumerated different ones, and said he did not know 
whether I would consider that insurance or not. I told him em- 
phatically that I did not consider them insurance, and we had con- 
siderable conversation about it. He wanted to know my authority 
for saying I did not consider them insurance. I gave him my 
authority,—gave him my reasons,—and he agreed with me that 
these co-operative societies were in no sense insurance companies, 
and in that light I answered the question ‘No.’ Question. Did 
you tell him at the time that the proper answer was ‘No,’ after he 
had stated the facts? Answer. Idid. Q. Who wrote the answer 
in there? A. I did.” 

The application also contained these clauses :— 

And it is hereby covenanted and agreed that the statements and representa- 
tions contained in this application and declaration shall be the basis of and 
form part of the contract or policy of insurance between the said party or 
parties signing this application and the said Continental Life Insurance Com- 
pany, which statements and representions are hereby warranted to be true, 
and any policy which may be issued upon this application by the Continental 
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Life Insurance Company, and accepted by the applicant, shall be so issued 
and accepted upon the express condition that if any of the statements or rep- 
resentations in this application are in any respect untrue, or if any violation 
of any covenant, condition, or restriction of the said policy shall occur on the 
part of the party or parties signing this application, then the said poliey shall 
be null and void, and all moneys which may have been paid on account of 
said policy shall be forfeited to the said company. 

And it is hereby further covenanted and agreed that the officers of the said 
company, at the home office of the said company, in Hartford, Conn., alone 
shall have authority to determine whether or not the policy of insurance shall 
be issued on this or any application, or whether or not any insurance shall 
take effect under this or any application. 

And it is hereby further covenanted and agreed that no statements or rep- 
resentations made or given to the person soliciting this application for a 
policy of insurance or to any other person shall be binding on the said com- 
pany, unless such statements or representations be in writing in this applica- 
tion when the said application is received by the officers of the said company 
at the home oftice of the said company, in Hartford, Conn. 

Among the “ Provisions and Requirements ” printed on the back 
of the policy are the following :— 

(11) The contract between the parties hereto is completely set forth in this 
policy, and the application therefor, taken together, and none of its terms 
can be modified, nor any forfeiture under it waived, except by an agreement 
in writing, signed by the president or secretary of the company, whose au- 
thority for this purpose will not be delegated. 

(12) If any statement made in the application for this policy be in any 
respect untrue, this policy shall be void, and all payments which shall have 
been made to the company on account of this contract shall belong to and be 
retained by the company: provided, however, that discovery of the same 
must be made by the company, and notice thereof given to the assured, within 
three years from the date hereof. 

It was admitted on the trial fhat at the date of Stevens’ applica- 
tion he had insurance in co-operative companies to the amount of 
$12,000. 

The company contended in the court below that by the terms of 
the policy it was discharged from liability by reason of the answer, 
“No other,” to the question as to other insurance on the life of the 
applicant ; its contention being that the certificates of membership 
in co-operative societies constituted insurance, which should have 
been disclosed in the written answer to that question. 


The court below charged the jury, in substance, that if, at the time 
application was being prepared, Stevens fully stated the facts to 
the agent Boak, and the latter came to the conclusion that certifi- 
cates in co-operative companies did not mean insurance within the 
view the defendant took of insurance, and in that view wrote the 
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answer that there was no other insurance, then it was the company, 
by itsagent, that made the mistake, and for such mistake the respon- 
sibility cannot be placed upon the assured. Again: “ If, therefore, 
you find under the evidence that Stevens did state fully and fairly 
the facts in regard to those different insurances in co-operative com- 
panies to the agent, and the agent, knowing all these facts, wrote the 
answer in the application as it is contained therein, the defendant is 
now estoppedfrom making defense by reason of the fact that Stevens 
did have insurance in these co-operative companies.” 


J. L. Carney, for Plaintiff in Error. 
D. D. Cuasez, fur Defendant in Error. 


Hartan, J. (after stating the facts in the foregoing language, 
delivered the opinion of the court). 

It must be assumed upon the record before us that Boak had 
authority from the defendant to prosecute the business of soliciting 
and prosecuting applications for policies ; that Stevens acted in good 
faith, and made to the company’s agent a full disclosure of every 
fact involved in the question as to whether he had other insurance 
upon his life ; that he was informed by the agent that insurance in 
co-operative societies was not deemed such insurance as the com- 
pany required to be stated, and that Boak, upon his own responsi- 
bility, as agent of the defendant, though with the knowledge and 
assent of Stevens, wrote the answer, “ No other,” assuring the ap- 
plicant at the time that such was the proper answer to be made. 

Is the insurance company estopped, under these circumstances, 
to dispute its liability upon the policy? This question, the plaintiff 
insists, must receive an affirmative answer upon the authority of In- 
surance Co. vs. Wilkinson (13 Wall., 222); Insurance Co. vs. Mahone 
(21 Wall., 152), and Insurance Co. vs. Baker (94 U.S., 610); while the 
defendant contends that the case of Insurance Co. vs. Fletcher (117 
U. S. 519, 6 Sup. Ct. Rep., 837), requires it to be answered in the 
negative. An extended statement of those cases is not necessary, 
and therefore will not serve any useful purpose ; for the present 
case can be determined upon its special facts, and upon grounds 
that did not exist in any of the others. 

By the first section of an act of the legislature of Iowa approved 
March 31, 1880, entitled “An act relating to insurance and fire in- 
surance companies” (Laws Iowa 1880, c. 211, p. 209), it is provided 
that :— 
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Any person who shall hereafter solicit insurance, or procure applications 
therefor, shall be held to be the soliciting agent of the insurance company or 
association issuing a policy on such application, or on a renewal thereof, any- 
thing in the application or policy to the contrary notwithstanding. 

The second section, among other things, requires all insurance 
companies or associations, upon the issue or renewal of any policy, 
to attach to the policy, or indorse thereot,a true copy of any appli- 
cation or representations of the assured, which, by the terms of the 
policy, are made a part thereof, or of the contract of insurance, or 
are referred to therein, or which may in any manner affect the 
validity of the policy. The third section relates only to policies of 
fire insurance. The last clause in the act is in these words :— 

All the provisions of this chapter shall apply to and govern all contracts 
and policies of insurance contemplated in this chapter, anything in the policy 
or contract to the contrary notwithstanding. 

In Cook vs. Association (74 Iowa, 746, 748,35 N. W. Rep. 500), where 
the question arose as to the scope of the above statute, the Supreme 
Court of Iowa said: ‘“ Considering the title of the act, and all of its 
provisions, it seems to us to be very clear that it applies in its first 
and second sections to all kinds of insurance. There can be no 
doubt that section one applies to any and all classes of insurance, 
whether life, fire, marine, insurance of live-stock, or any other kind 
of insurance ; and the same may be said ofthe second section. To 
hold otherwise would, it seems to us, be inconsistent and repugnant 
on the title of the act. If all insurance was not contemplated, the 
title would have been, simply, ‘An act relating to fire insurance 
companies.’” The object of this legislation is manifest. But if any 
doubt on the subject existed, it is removed by the case of Insurance 
Co. vs. Shaver (76 Iowa, 282, 286, 41 N. W. Rep. 19), in which it 
was said :— 

The purpose of the statute was to settle, as between the parties to the con- 
tract of insurance, the relation of the agents through whom tie negotiations 
were conducted. Many insurance companies provided in their applications 
and policies that the agent by whom the application was procured should be 
regarded as the agent of the insured. Under that provision they were able to 
avail themselves, in many cases of loss, of defenses which would not have 
been available if the solicitor had been regarded as their agent, and many 
cases of apparent hardship and injustice arose under its enforcement, and that 
is the evil which was intended to be remedied by the statute, and it ought to 
be so interpreted as to accomplish that result. 

The statute was in force at the time the application for the policy 
in suit was taken, and therefore governs the present case. It dis- 
penses with any inquiry as to whether the application or the policy, 
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either expressly or by necessary implication, made Buak the agent 
of the assured in taking such application. By force of the statute 
he was the agent of the company in soliciting and procuring the 
application. He could not, by any act of his, shake off the char- 
acter of the agent for the company. Nor could the company by any 
provision in the application or policy convert him into an agent of 
the assured. If it could, then the object of the statute would be 
defeated. In his capacity as agent of the insurance company, he 
filled up the application,—something that he was not bound to do, 
but which service, if he chose to render it, was within the scope 
of his authority as agent. If it be said that, by reason of his 
signing the application, after it had been prepared, Stevens is to be 
held as having stipulated that the company should not be bound by 
his verbal statements and representations to its agent, he did not 
agree that the writing of the answers to questions contained in the 
application should be deemed wholly his act, and not, in any sense, 
the act of the company, by its authorized agent. His act in writing 
the answer, which is alleged to be untrue, was, under the circum- 
stances, the act of the company. If he had applied in person, at the 
home office, for insurance, stating in response to the question as to 
other insurance the same facts communicated by him to Boak, and 
the company, by its principal officer, having authority in the prem- 
ises, had then written the answer, “No other,” telling the appli- 
cant that such was the proper answer to be made, it could not be 
doubted that she company would be estopped to say that insurance 
in co-operative societies was insurance of the kind to -which the 
question referred, and about which it desired information before 
consummating the contract. The same result must follow where 
negotiations for insurance are had, under like circumstance, be- 
tween the assured and one who in fact, and by force of the law of 
the state where such negotiations take place, is the agent of the 
company, and not, in any sense, an agent of the applicant. 

It is true that among the “ Provisions and Requirements,” printed 
on the back of the policy, is one to the effect that the contract 
between the parties is completely set forth in the policy and in the 
application, and “ none of its terms can be modified nor any forfeiture 
under it waived except by an agreement in writing signed by the 
president or secretary of the company, whose authority for this pur- 
pose will not be delegated.’ But this condition permits—indeed, 
requires—the court to determine the meaning of the terms embodied 
in the contract between the parties. The purport of the word “in- 
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surance” in the question, “ Has the said party any other insurance 
on his life?” is not so absolutely certain as, in an action upon the 
policy, to preclude proof as to what kind of life insurance the con- 
tracting parties had in mind when that question was answered. 
Such proof does not necessarily contradict the written contract. 
Consequently, the above clause, printed on the back of the policy, 
is to be interpreted in the light of the statute, and of the under- 
standing reached between the assured and the company by its 
agent when the application was completed, namely, that the par- 
ticular kind of insurance inquired about did not include insurance 
in co-operative societies. In view of the statute, and of that under- 
standing, upon the faith of which the assured made his application, 
paid the first premium, and accepted the policy, the company is 
estopped, by every principal of justice, from saying that its question 
embraced insurance in co-operative associations. The answer of 
“No other,” having been written by its own agent, invested with 
authority to solicit and procure applications, to deliver policies, and 
under certain limitations, to receive premiums, should be held as 
properly interpreting both the question and the answer as to other 
insurance. The judgment is affirmed. 


i eaves 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


FULLER er at. 
US. 
METROPOLITAN LIFE INS. CO. er au.* 


Act Cong., March 3, 1875, § 5, providing that a cause in the circuit court must 
be dismissed if at any time during its progress the court discovers it has 
no jurisdiction, does not mean that a suit, properly brought, must be dis- 
missed because defendant by admissions or failure to deny reduces the 
amount in dispute to less than the statutory sum. 

Defendant company issued a life insurance policy, reciting that it was upon 
the ‘‘reserve dividend plan,” and that, if the stipulated premiums were 
paid for ten years, the company would pay to the designee of the policy 
its equitable proporti n of the ‘‘reserve dividend fund.” Held, That the 
meaning of the parties, by the use of the terms quoted, must be ascertained 
by recourse to contemporaneous insurance literature; and, it appearing 
that the only reserve dividend plan known at that time was the one 
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devised and copyrighted by W. P. Stewart, and that defendant company 
had engaged him as actuary, secured the right to use his plan, and used 
his ‘‘key” in explaining to policy-holders the meaning of the plan, the 
company’s liability must be ascertained by the principles of that plan. 


Bill for a discovery and an accounting, brought by Harriet A. 
Fuller and Austin B. Fuller against the Metropolitan Life Insur- 
ance Company of the city of New York, and Joseph F. Knapp. 
Many of the leading facts appear in Fuller vs. Knapp, 24 Fed. Rep., 
100. See, also 14 Ins. Law Jour., 677 and 31 Fed. Rep., 696. The 
complainants seek to ascertain the amount due under certain stipu- 
lations of a policy of life insurance, which provide that the policy is 
issued upon the “reserve dividend plan.” The defendants insist 
that the complainants contided to the board of directors of the in- 
surance company an absolute discretion to apportion the reserve 
dividend, and that their determination as to the amount is conclu- 
sive. The complainants not only deny that this proposition contains 
a correct exposition of the law, but they contend, further, that it has 
no application to a cause like this where, by reason of the am- 
biguity of the contract, it is necessary to ascertain what is the mean- 
ing of its terms ; that the court must at the outset determine the 
principles by, which the defendants shall be governed and guided 
in making up the account. The bill has been attacked at various 


times, and its sufficiency upheld by this court. The cause now 
comes on for final hearing. 


Levi A. Furuer, for Complainants. 

Wim H. Arnoux, Witiiam B. Hornsiower, and Hatey Fiske, for 
Defendants. 

Coxe, J. 

The first proposition argued by the defendants is that the court 
has no jurisdiction, for the reason that the amount involved does 
not exceed $500. Act March 3, 1875. The bill alleges that $1,231 
is due the complainants from the reserve endownment fund. The 
defendants insist that thissum must be disregarded in fixing the ju- 
risdictional amount, for the reason that they admit it to be due, and 
offer to pay it, in their answers, and therefore it is not in contro- 
versy. The soundness of this proposition may be well doubted. Ifit 
can be maintained, the defendant in a vast number of actions, both 
at law and in equity, both ex contractu and ex delicto, will have it 
in his power to oust the court of jurisdiction by admitting that the 
whole or a part of the plaintiffs demand is due. If, for instance, 
this smt were to recover the $1,231 alone, can it be said that the 
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court has no jurisdiction to enter judgment because of the defend- 
ants’ admission that the amount sued for is due? The amount 
actually due at the time the action is commenced is the amount in 
controversy. To recover that sum it is necessary for the plaintiff to 
bring the defendant into court ; and, having been legally brought 
there, he cannot defeat the jurisdiction by an ofier to pay. If the 
court has jurisdiction when the suit is commenced, it has it for all 
time. This rule is well-nigh universal, and it is not necessary to 
consider the exceptions to it here. The defendant cannot change the 
character of the suit in this regard. 

It is true that under section 5 of the act of 1875 the cause should 
be dismissed if, at any time during its progress, the court dis- 
covers that it has no jurisdiction. The discovery, though not made 
until the end of a suit, relates back to the lack of jurisdiction at the 
beginning. If the court had no jurisdiction when the suit was begun, 
there must he a dismissal, even though the fact was not ascertained 
until the close of the litigation. Surely this section does not mean 
that a suit, properly brought, may be dismissed because the defend- 
ant by admissions or failure to deny reduces the amount in dispute 
to less than the statutory sum. If this be the true construction, 
the stronger the plaintiff makes his case the greater danger he will 
incur of being turned out of court. If, for instance, on the trial, he 
proves his case so conclusively that the defendant can offer nothing 
in reply,and in open court concedes the justice of the plaintiff's 
demand, it will be the duty of the court at that very moment to dis- 
miss the cause, for the reason that there is nothing in controversy 
between the parties. This was not the intention of the law-makers. 
There is, however, sufficient upon the other branch of the case to 
give the court jurisdiction. The complainants seek to recover under 
the reserve dividend clause of the policy. The defendants concede 
that there is due $387. The complainants insist that it is four times 
that amount. This controversy cannot be settled finally until a 
master has taken the account. Should it then be determined that 
there is more than $500 involved, the wisdom of retaining the cause 
will be apparent. On the other hand, should the master find that 
there is less involved, the defendants’ point will be as available then 
asnow. Clearly, at this stage of the litigation, the objection should 
be overruled. The defendants dispute the jurisdiction of the court 
upon other grounds, but it seems that they are all covered by for- 
mer adjudications of this court, and should not be considered again. 
It would be an intolerable hardship to the complainants, after having 
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informed them that their bill was properly brought, to turn them 
out of court at this late period and after a tedious and expensive 
investigation, for want of equity. 

The main question arises upon the interpretation to be placed up- 
on the policy of insurance. On the 2d of March, 1874, the defend- 
ant, the Metropolitan Life Insurance Company, issued its policy of in- 
surance for $10,000 upon the life of Austin B. Fuller, for the benefit 
of Harriet A. Fuller, for the term of ten years. The policy contains 
this provision :— 

At the request of the assured, this policy is issued upon the ‘ Reserve 
Dividend Plan,” and the said company agree that, should the premiums be paid 
as herein stipulated for ten full years from the date hereof, and that, should 
the life insured survive said period of ten full years, that said company will 
pay to the designee of this policy, at the expiration of said period of ten years, 
its equitable proportion of the reserve dividend fund in cash, the same to be 
receipted for to said company. 


These words, “reserve dividend plan,” and “reserve dividend fund,” 
standing by themselves, are meaningless. In order properly to con- 
strue them it is necessary to have recourse to contemporaneous in- 
surance literature. Without such explanation it will be impossible 
to render judgment upon the contract. What wasthe agreement . 
between the parties? Upon what proposition did their minds meet? - 


Fuller paid $2,834 in premiums. The obligation resting upon him 
was fully performed. This is conceded. What did the defendant, 
the insurance company, undertake in consideration of this money ? 
What obligation did it assume? When this question is answered, 
when the contract which was actually entered into is ascertained, the 
defendants must be held to its stipulation. It is not necessary to con- 
sider whether the contract was a wise and prudent one, for that is 
immaterial. The cause differs from Uhlman vs. Insurance Co. (109 
N. Y., 421, 17 N. E. Rep. 363) and Pierce vs. Society (145 Mass. 56., 
12 N. E. Rep., 858). These cases represent with great clearness the 
opposing views upon the question whether a policyholder can com- 
pel an insurance company to account. In both, the terms of the 
contract were clear. In the case at bar the defendants insist, 
not only that they have the right to apportion the account, but, asa 
preliminary step, that they shall be permitted to place their own in- 
terpretation upon an ambiguous and disputed contract. This posi- 
tion is not sustained by the Uhlman Case. On the contrary it is 
disaffirmed. At page 432 the court say :— 

The plaintiff and all others similarly situated have the right, upon proper 
allegations of fact showing that the apportionment made by the defendant is 
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not equitable, or has been based upon erroneous principles, to have a trial, 
and make proof of such allegations, and, if proved, the court will declare the 
proper principles upon which the apportionment is to be made, so as to become 
an equitable apportionment. 

The complainants seek to explain a written instrument by parol, 
not to change or enlarge it. The orly reserve dividend plan of which 
the public had knowledge prior to the date of the policy was that 
devised and copyrighted by W. P. Stewart and explained by him in 
the little volume entitled “ Key to Reserve Dividend Plan.” The 
parties are presumed to have contracted in the light of what was 
known by them in March, 1874. <A person desiring information on 
the subject would have sought for it in this book, or from those 
who were familiar with its contents. Stewart maintained that he, 
and he alone, under his copyright of January 1, 1871, had the right 
to use this plan, and confer that right upon others. In August, 1872, 
the defendant, the insurance company, entered into,a contract with 
Stewart, by which it purchased the right to use the “reserve divi- 
dend or reserve endowment plans,” and agreed to employ him as its 
actuary. His principal occupation was, under this contract, to in- 
struct agents as to the peculiar features of these plans. Thereafter 
the company advertised to the world that the reserve dividend plan 
originated with its actuary, and belonged toit. In short, the de- 
fendant clearly and emphatically adopted Stewart’s reserve divi- 
dend plan as their plan, and commenced operating under it, having 
proclaimed their exclusive right so todo. From 1869 to the date 
of the complainants’ policy this plan was being operated by the 
Widows’ and Orphans’ Company, and subsequently by the Metro- 
politan Company, and explained by the agents of both. The proof_ 
is convincing that during this period it was never explained other- 
wise than as stated by Stewart and that it was never practiced in 
any other way. An applicant, in March, 1874, about to accept a 
policy containing this vague and technical language, would most 
surely have appealed for information to the insurance literature of 
the day, or to those having knowledge of the subject. But one 
answer would have been given: “ We know of no plan by that 
name but Stewart’s.” His plan was the reserved dividend plan. 
There was no other. Nowhere could the applicant have been in- 
formed as to the details of the plan which is now advanced by the 
defendants. If at the time the company had adopted another and a 
different plan, or had materially modified Stewart’s plan, they should 
have so stated in the policy, or published it in some form to the 
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world. They contracted with reference to the reserve dividend plan, 
and it will hardly do for them to say now that what they meant was 
» reserve dividend plan. Having left the policy in this lax and un- 
certain form, when they had the power to make it definite and cer- 
tain, they should not be surprised that Fuller gave the words use 
their general, open, and public meaning, and not a secret and un- 
usualone. Fuller testifies that the plan was carefully explained to 
him by the company’s general agent in great detail from the “key ” 
above referred to. But even were the defendants in a position to 
show that the words in the policy referred to their own particular 
plan,—the plan under which they have computed the dividend at 
$387,—and not the plan as it was generally und publicly understood, it 
is thought that the proof fails to establish the adoption of such a plan 
by them at and prior to the date of the policy. If the book intended 
for the exclusive use of their agents can be said to contain a plan, it 
is not, when taken in its entirety, inconsistent, but rather in line, 
with Stewart’s plan. The reserve dividend, which they there assert 
will, upon a “ conservative assumption,” amount to 60 per cent and 
upwards, could hardly be arrived at by a plan which yields a divi- 
dend of about 13} per cent. 

It is unnecessary to discuss the evidence further. Suffice it to say 
that I am convinced that the parties to this contract stipulated for 
a reserve dividend upon a plan then well known to the public, and 
understood by those versed in insurance matters as the Stewart's 
plan, the details of which are explained by him at pages 10 and 11 
of the book above referred to. It was upon this proposition that the 
minds ofthe parties met. It was in consideration of a dividend upon 
this plan that Fuller paid his premiums for 10 years. It is in accord- 
ance with the terms of this contract that the complainants are en- 
titled to an account. There should be a decree in favor of the com- 
plainants for an accounting. 
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SUPREME COURT OF ILLINOIS. 


BAGLEY 
Us, 
GRAND LODGE A. O. U. W.* 


Letters and correspondence of one party to a suit, and comments and opin- 
ions concerning them, are inadmissible as evidence. A party may not 
thus make evidence for itself. 

When the whole matter is a mixed question of law and fact, it should be left 
to the jury under proper instructions from the court. 

The records of an association are at least prima facie evidence in respect to 
the rights of its members, subject to contradiction by proof of fraud, 
mistake, or other matter in rebuttal. 


Action by Margaret Bagley against the Grand Lodge of the An- 
cient Order of United Workmen. Defendant obtained judgment, 
which was affirmed by the appellate court. Plaintiff brings error. 
Defendant’s first instruction was as follows: “If the jury believe, 
from the evidence, that the constitution of the defendant Grand 
Lodge, offered in evidence in this case by the defendant, was in 
force throughout the month of March, 1885, and that said Grand 
Lodge made or called the assessments, numbered 102 and 103, in 
question in this case, in accordance with said constitution, and that 
on or before March 8, 1885, the financier of said Aitna Lodge sent 
a written or printed notice of said assessments, post-paid, through 
the mail to J. H. Bagley, addressed to his last known place of resi- 
dence,—the person to whom the certificate sued on in this case was 
issued,—and that said J. H. Bagley failed to pay said assessments 
by 12 o’clock midnight of March 28, 1885, then, by operation of 
said constitution, the said J. H. Bagley forfeited all his rights un- 
der the said beneficiary certificate from that time, notwithstanding 
the sickness of said J. H. Bagley; and in such case said beneficiary 
certificate could only be renewed in the manner provided by said 
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constitution, unless the jury believe, from the evidence, under the 
instructions of the court, that the forfeiture was waived by the de- 
fendant Grand Lodge.” 


F. W. Becker, for Plaintiff in Error. 

Joun P. Anrens, for Defendant in Error. 

Baker, J. 

This was debt, brought in the Superior Court of Cook County by 
plaintiff in error against defendant in error. The declaration 
counted upon a beneficiary certificate issued by defendant in error 
to John H. Bagley, the son of plaintiff in error, since deceased, and 
in which certificate plaintiff in error was designated as the bene- 
ficiary. The contention of defendant in error was that, before the 
death of the said John H. Bagley, the right to recover the sum of 
$2,000 mentioned in the certificate was forfeited by the failure of 
said John H. Bagley to comply with the express conditions upon 
which said certificate was issued, in that he neglected to pay cer- 
tain assessments for the beneficiary fund of defendant in error, 
which were required to be paid, by the constitution of the associa- 
tion, in order to keep his certificate valid and binding. The ver- 
dict and judgment were for the defendant, and there was judgment 
of affirmance in the appellate court of the first district. The briefs 
and arguments which are filed here are substantially those which 
were presented to the appellate court, and they are devoted almost 
exclusively to the discussion of questions of fact; and we are pre- 
cluded by the statute (Rev. St. Ill., Ed. 1889, c. 110, § 90) from the 
investigation of such questions in respect to judgments in actions 
at law which have been affirmed in the appellate courts: Stock- 
Yards vs. Ferry Co., 102 Ill, 514; Tibballs vs. Libby, 97 TIl., 552; 
Bank vs. Bornman, 124 IIl., 200, 16 N. E. Rep. 210. 

The trial court admitted in evidence, over the objections and ex- 
ceptions of the plaintiff, various letters and correspondence which 
passed between the grand master workman of the Order of United 
Workmen and the various members of the judiciary committee of 
the association, in which the facts upon which were supposed to be 
based the claim of plaintiff, and the defense of the order, were 
stated and commented upon at length, and the merits of the de- 
mand made by plaintiff, and the question of the legal liability of 
the defendant, were discussed, and the opinions of the writers of 
these vurious communications freely expressed. It would seem it 
needs ne argument and no citation of authorities to show this ac- 
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tion of the court was erroneous. The opinions of the officers-of the 
defendant corporation were immaterial, and it is contrary to first 
principles that such opinions, and the statements of the officers of 
one party to the suit, in regard to the law and the facts involved 
in the controversy, made in the absence of the opposing party, 
should go as evidence to the jury trying the issues. The law does 
not permit a party to a suit to thus make evidence for itself. 

Instruction 1 for defendant is, to some extent, open to the criti- 
cism made upon it,—that it submits to the jury, for its decision, 
questions of law: Mitchell vs. Town of Fond du Lac, 61 Ill, 174. 
When the whole matter is a mixed question of law and fact. it 
should be left to-the jury, under proper instructions from the court. 
The objections to the instruction as given can readily be obviated 
at another trial, without further suggestions from us. 

We do not regard instruction 6 of the same series as erroneous. 
It was, in substance, that it was not necessary for the defendant to 
prove the deaths of members, or that they were members of the 
order, or any other matters set forth in the certified copy of the re- 
cord of the Grand Lodge of the call for the assessments in ques- 
tion, otherwise than by such copy; and that said certified copy of 
the record was sufficient evidence of the facts therein stated, for 
purposes of the case, without any further evidence of such matters. 
It is claimed this record was not competent evidence of the exist- 
ence of the conditions precedent to the making of the assessments, 
for the non-payment of which a forfeiture was declared. Section 
17 of article 9 of the constitution of the order made express provi- 
sion whereby a member might, at his option, at any time change 
the beneficiary in the certificate held by him; and plaintiff had no 
vested interest in the certificate of the deceased member, under 
whose certificate she claims, before the death of such member. 
The assessments and the record were made, and the cause of for- 
feiture accrued, and the forfeiture was declared, inethe life-time of 
the deceased. He being a member of the association, the records 
made by it were evidence against him. The assessments were 
against him, and it was his right which was forfeited, if there was 
any lawful forfeiture, and not any right which was vested in plaint- 
iff, and, if the forfeiture was valid, no right ever did vest in plaint: 
iff. Ifthe theory of plaintiff is correct, and it is required of defend- 
ant to establish, in the first instance, otherwise than by its record, 
and by direct and affirmative testimony, all the conditions prece- 
dent to the call of the assessmenf%, then the burden would be 


& 
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imposed upon it of producing the witnesses to prove the death of 
every member who had died since the incorporation-of the order 
whose beneficiary certificate had been paid, and that every such 
member was in good standing when he died, and also of showing 
every dollar paid into the beneficiary fund, and paid out of that 
fund, during the same period of time. All this would be necessary 
in order to show what moneys had been received, and what pay- 
ments had been made, by reason of which the beneficiary fund had 
fallen below $2,000, and a new assessment thereby justified under 
the laws and regulations of the order. The record of the associa- 
tion is at least prima facie evidence in respect to the rights of its 
members, but probably subject to contradiction by proof of fraud, 
mistake, or other matter in rebuttal. 

No other objection is made to the rulings of the trial court, but 
it is urged as error that the jury failed to find specially upon the 
material questions of fact submitted to them. It appears from the 
record that the jury, at the request of the defendant, was instructed 
to find specifically upon fifteen questions of fact, but neglected to 
do so, and returned only a general verdict in favor of defendant. 
The statute of 1887 provides a jury “may be required by the court, 
and must be so required on request of any party to the action,” to 
make special findings. The statute also provides that “the sub- 
mnitting, or refusing to submit, a question of fact to the jury, when 
requested by a party, * * * may be excepted to, and be re- 
viewed on appeal or writ of error as a ruling on a question of law:” 
Rev. St. Tl. (Ed. 1889) c. 110, §§ 58a, 58b. The submission here 
was not by the court of its own motion, or by the request of the 
plaintiff, but at the special instance and request of the defendant 
in the action. Under such circumstances, the submission of the 
special questions of fact was, under the statute, for the benefit of 
the party asking such submission; and it, and it only, had a right 
to complain of the failure of the jury to respond to the requests for 
such findings. The plaintiff, by her failure to propound special in- 
terrogatories, waived her statutory right to have special findings, 
and she cannot complain of the omission of the jury to do that 
which was asked of them by her adversary. The error alleged is 
not in respect to the action of the court in submitting, or refusing 
to submit, questions of fact to the jury, but for the failure of the 
latter to respond to the requests of the opposite party in interest. 
Even if plaintiff had a right to,insist the answers should be made, 
she clearly waived such right by her conduct in neither asking that 
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the jury should be sent back to their jury-room for the purpose of 
agreeing upon their answers to the special questions, nor except- 
ing to the failure to answer the same, but, on the contrary, except- 
ing only “to the finding of the jury.” For the errors we have 
mentioned herein the judgments of the superior and appellate courts 
are reversed. and the cause is remanded to the superior court. 


oe 


SUPREME JUDICIAL COURT OF MAINE. 


BIDDEFORD SAVINGS BANK 
Us. 
DWELLING-HOUSE INS. CO.* 


Where proofs of loss have been furnished to and acted upon by the com- 
pany, though not under the authority of the plaintiff, and no objection 
was made by the company at the time, it thereby waives any deficiency 
of proof and notice. 


Where property was insured in the owner’s name, the loss payable to the 
mortgagee as its interest should appear, and the mortgagee subsequently 
became the owner of the property, and assignee of the policy, with the 
consent of the defendant, this operates to extinguish the mortgage, and 
entitles the plaintiff to recover the whole amount due on the policy. A 
written agreement, not under seal, given by the plaintiff, to reconvey the 
premises to the former owner on payment of his indebtedness to the 
plaintiff, does not affect the plaintiffs title, or right to recover on the 
policy. 


Report on facts agreed, a summary of which is as follows: Octo- 
ber 30, 1882, W. F. Wildes conveyed in mortgage a lot of land and 
the buildings thereon, situate in Biddeford, upon which buildings 
the policy in suit was issued, to E. Stone, to secure $225, and June 
1, 1883, quitclaimed them to Louisa M. Dearborn, to whom the de- 
fendant, through its agents, Smith and Tibbitts, issued its policy for 
$1,250, September 19, 1883, containing the following clause: ‘“ Pay- 
able, in case of loss, to Biddeford. Savings Bank, as its interest 
may be.” Stone, September 9, 1883, assigned his mortgage to the 
Biddeford Savings Bank, the plaintiff; and said Dearborn, Novem- 
ber 11, 1884, reconveyed the premises by quitclaim to said Wildes, 
assigning at the same time her policy with the consent of the insur- 
ance company’s agents. On this day Dearborn conveyed the 
premises by warranty deed to the bank, which at the same time 
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gave him a written agreement, not under seal, to reconvey said 
premises to him on payment of his indebtedness to it. August 18, 
1886, said Wildes executed and delivered a quitclaim deed of the 
premises to his wife, Ruth B. Wildes,‘after which the policy was 
assigned, with the consent of.the company’s agents, to the bank, the 
agents having knowledge of the deed to the bank. The property 
insured was destroyed by fire August 4, 1887, and notice thereof 
was immediately received by the defendant., A proof of loss, made 
by Ruth B. Wildes, was furnished the defendant August 9, 1887, to 
which no objection, as to matter of form and substance, was made. 
This is the only proof of loss furnished, and defendant has not re- 
quested additional proofs. The adjuster of the company found the 
loss or damage to the property to be $1,125. After the lapse of 
sixty days from the time when the proofs of loss were furnished, a 
demand was made on the defendant for payment of loss, which was 
refused. The amount due to the plaintiff on its mortgage at the time 
of the loss was $338.41, and the defendant, at the May term, 1883, 
filed an offer to be defaulted for that sum and interest from the date 
of loss and costs of suit. 


R. P. Taprey and E. Stone, for Plaintiff. 
W. F. Lunt and L W. Dyer, for Defendant. 
Danrortu, J. 

This is an action upon a policy of insurance. It is presented 
upon an agreed statement of facts, from which it appears that the 
policy in question was issued to Louisa M. Dearborn, September, 
19, 1883, containing a provision by which it was payable to the 
plaintiff “in case of loss, as its interests may be.” At that time the 
assured was mortgagor of the premises insured, and the plaintiff 
mortgagee. OnNovember 11. 1884 the assured conveyed her inter- 
est in the premises insured, and with the consent of the defendant 
company assigned the policy to William F’. Wildes, and on the same 
day he, in consideration of the $200, conveyed by warranty deed 
the premises to the plaintiff, who gave back a written agreement, 
not under seal, for a reconveyance, which is made a part of the case. 
On May 6, 1887, Wildes, with the written consent of the company, 
assigned the policy to the plaintiff, though previous to this he had 
released his interest in the premises to his wife, Ruth B. Wildes. 

The defendant raises a preliminary objection to its liability for 
want of notice and proof of the loss, which happened August 4, 
1887. It may be conceded that, in the absence of due notice and 
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proof of loss by the assured, or by some one acting for and in its 
behalf and by its authority, no duty or liability would rest upon 
the defendant. But this requirement is for the sole benefit of the 
insurer; and it is now well settled that, whether imposed by con- 
tract or statute, it may be waived in part or in whole by the com- 
pany for whose benefit it is imposed. In this case, the agreed state- 
ment finds that notice was received by the defendant immediately 
after the loss, and that in a few days afterwards proof of the dam- 
ages was furnished by Ruth B. Wildes. No objection to this is now 
made, except that it is not shown to have been under the authority 
of the plaintiff. No objection whatever was made at the time, but 
the company acted upon it, made an investigation, and came to a 
conclusion as to the amount of damages satisfactory to it then, and, 
as we must conclude, satisfactory now, as no suggestion is made 
that the conclusion is not correct, or that the company have suffered, 
or are likely to suffer, from any defect of proof or notice. Hence, 
there seems to have been a very clear waiver of any want or deficiency 
of notice or proof of loss. 

The only remaining question is as to the amount the plaintiff is 
entitled to recover. While it claims the whole damage covered by 
the policy, as found by the defendant’s agent or adjuster in behalf 
of the defense, it is contended that the amount should be limited 
to the sum actually due the plaintiff as mortgagee. This would 
clearly have been in accordance with the legal construction of the 
contract, as the facts were when the policy was issued. At that 
time the plaintiff had only the title of a mortgagee, and had no 
insurance even upon that interest. The provision for it in the policy 
was not an assignment of the policy in its favor, but simply an order 
on the company to pay that amount in case of a loss. “The insur- 
ance was upon the property of the mortgagor as the general owner, 
and not upon the interest of the plaintiff as mortgagee.” Institu- 
tion vs. Insurance Co., 68 Me., 313; Carpenter vs. Insurance Co., 16 
Pet., 500; Gillett vs. Insurance Co., 28 Amer. Law Reg., (N.S.) 216, 
and note, 41 N. W. Rep., 78; Fogg vs. Insurance Co., 10 Cush., 337, 
346. But when Wildes conveyed to the plaintiff there was an entire 
change in the title to the premises. Whatever may have been the 
effect of the instrument given back, the original mortgage ceased 
to exist; the mortgagor parted with his title, which became from 
that time vested in the plaintiff. The contract to reconvey may 
have created an equitable mortgage, and may have been aun insur- 
able interest, but it in no way effected the legal title, nor was it 
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insured by the policy; nor did the conveyance to the wife affect the 
policy, for the grantor’s interest in that had all gone by the prior 
conveyance. In this condition of the title the policy was duly 
assigned to the plaintiff, with the consent of the defendant. This 
policy was an insurance upon the property itself, issued to a per- 
son having the legal title. The assent of the company to the 
assignment was a renewal of the original contract to the assignee, 
with all its force, effect, and liabilities, as well as its conditions and 
limitations. In the language of the opinion in Grant vs. Insurance 
Co. (75 Me., 196, 203), it is “a new contract with the assignee of the 
policy on the basis of the old one.” Thus the plaintiff presents 
itself as having the legal title to the property, and the owner of the 
policy by which that property is insured, duly issued to itself. The 
contract for a reconveyance, though creating an equitable mortgage, 
is no objection to a recovery; itis not even an incumbrance: Grant 
vs. Insurance Co., supra; Newhall vs. Insurance Co., 52 Me., 180. 
Nor will this result be inequitable. By the contract which the 
plaintiff gave for a reconveyance, if the property is redeemed, the 
expense of insurance is one of the items to be paid if not redeemed, 
it is still the duty of the plaintiff to dispose of the property, and, 
after deducting the amount due, including the expense of insur- 
ance, account to the equitable mortgagor for the balance. So that 
the defendant simply performs its contract for which it has received 
the consideration provided, and the proceeds are divided in accord- 
ance with the principles of equity : Rev. St. c. 49, § 51; Stinchfield 
vs. Milliken, 71 Me., 567,572. Judgment for the plaintiff for 
$1,125, the amount of loss, as found by defendant’s adjuster, with 
interest from October 8, 1887. 

Peters, C. J., and Walton, Virgin, Emery, and Haskell, JJ., 


concurred. 





Chalfant vs. Payton et al. 


SUPREME COURT OF INDIANA. 


CHALFANT 


vs. ) 


PAYTON er a 


A contract issued by an association, agreeing to pay a certain sum at the end 
of two years upon the condition that the member should not marry within 
that time; or, if he did marry, then to pay him an agreed sum per day 
for the time he remained single after the contract was entered into, is 
contrary to public policy and is void. A promise to pay money in con- 
sideration of not marrying cannot be enforced. Such contracts may be 
properly classed as wagering contracts upon the probabilities of mar- 
riage, and are not like insurance on life or property. 

An assignment of said contract is a speculation. The assignee has no inter- 
est in the marital relations of the assignor; the contract is void in his 
hands. 


Although there was no law authorizing the formation of such a corporation, 
it does not follow that the applicant can recover back the money which 
he paid to it. If there was fraud in the transaction he, being a member, 
and his assignee, were parties to it and cannot take advantage of their 
own wrong-doing. 

Frankuin, C. 

Appellant sued appellees for money had and received and upon 
four several certificates of membership in the Immediate Marriage 
Benefit Association, of Dunkirk. The appellees are sued as part- 
ners. The certificates show that there was an assumed corpora- 
tion that issued them, and that appellee, Payton, was acting as 
its president, and appellee, Monroe, as its secretary, in the issuing 
of the certifieates. The record nowhere shows the relation of the 
other appellees with the institution. 

The complaint consists of five paragraphs. The first is the com- 
mon count for money had and received. The second, third, fourth, 
and fifth, are based uponthe several certificates of membership, one 
in each of the classes of benefits. Class (A) at the rate of sixty-five 
cents per day; class (B) $1.30 per day; class (C) $1.65 per day; 
class (D) $5.50 per day, for each day until the applicant should be 
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married. The certificates were dated October 18th, 1881, and the 
applicant was married November 9, 1881. The certificates were is- 


sued to one Moody the applicant, and at the same time were trans- 
ferred by delivery to appellant. 

A demurrer was sustained to each of the paragraphs of the 
complaint that was based upon any « of the several certificates. 
An answer in three paragraphs was filed to the first paragraph of 
the complaint. The first was a denial; 2 demurrer was sustained to 
the second and overruled as to the third, and the cause submitted 
to court for trial. At the request of appellant, the court made a 
special finding, and stated its conclusions of law. Appellant ex- 
cepted to the conclusions of law, and judgment was rendered for 
appellees. Several errors are assigui 

The certificates are all alike except as to the amounts to be paid 
in by the applicant and paid out by the associatio: hese para 
graphs of the complaint correspond with the respective certificates 
Counsel have discussed the fifth paragraph based upon the certifi- 
cate in class (D) and have applied their reasoning alike to each of 


the others. That exhibit reads as follows:— 
EXHIBIT D 

No. 71. 

THE IMMEDIATE MARRIAGE BENEFIT Assi ATION, OF D 

CLaAss D 
This certificate of membership witnesset! Phat the I 

Benefit Association, of Dunkirk, Ind., in consideratior 

made in the application for membership and payment of > 

fee, and the future payment to be made of all future 

lars on the lawful marriage of each member or maturi 

membership, as it occurs in the class herein stated 

funds in the hands of the treasurer to the credit of the 

four or more benefits), and the sum of one dollar an 


eect 


during the continuance of this membership, do herel) 
Moody, of Portland, county of Jay, state of Indiana, am ‘ 
bership in class D of the Immediate Marriave Benetit Asso j 
the conditions and agreements herein contained 
The Immediate Marriage Benefit Association herely 
that after due notice and satisfactory proof of the law! 
member has been received at the oftice of the associatio 
state of Indiana, and within sixty days from the receipt of t) 
marriage, to pay to John P. Moody at the office of said asso 
five dollars and fifty cents for each day that said member bh 
cate in force, and not to exceed the sum of $38,960, to te paid o 
fund. 
The association further agrees that at the expiration of two 
hereof and this certificate be in force to pay, according to the 
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lations of the association, to the holder hereof a sum such as will equal 95 per 
cent for each contributing member in said class, and not to exceed the 
sum of $3,960. - 

This certificate is issued to and accepted by the above-named member upon 
the following express conditions and agreements:— 

1. The person to whom the certificate is issued agrees to pay to the associa- 
tion a monthly due and the assessments which may be made against him or 
her as herein above stipulated. The monthly dues and assessments shall be 
paid to the secretary at the office of the association within thirty days after 
the same becomes due. 

2. The above-named member further agrees that if said monthy dues and 
assessments made from time to time are not received by the association within 
thirty days from the time they become due, then in every such case the cer- 
tificate shall be void, and of no effect, and all moneys paid, and all rights and 
benefits which may have accrued, shall be forfeited, and all liabilities of the 
association shall cease. But any member who has forfeited membership shall 
upon application be restored to membership upon the payment of all arrear- 
ages, provided the time of lapse be not longer than sixty days after forfeiture. 

3. A printed or written notice of an assessment directed to the address last 
given by each member and deposited in the post office in Dunkirk, Jay 
County, Ind., shall be deemed sufficient notice. Due notice must be given to 
the association by each member of any change by him or her of residence, 
post-office address, etc. 

In witness whereof the said Immediate Marriage Benefit Association has 
hereunto affixed its corporate seal, and has caused this certficate to be signed 
by its president and secretary, in Dunkirk, state of Indiana, this 18th day of 
October, A. D, 1881. 

W. W. Payton, President. 


[Seal] W. Monrok, Secretary. 


This paragraph of the complaint avers that the appellees were 
doing business as partners in the name and style of the “Immediate 
Marriage Benefit Association of Dunkirk, Ind.” And as such part- 
ners, on the 18th day of October, 1881, made and executed to one 
John P. Moody, their written agreement, by which they agreed and 
promised to pay said John P. Moody the sum of five dollars and 
fifty cents for each day that said John P. Moody should keep such 
written agreement in force, which he was to do by the payment to 
the-appellees of certain dues and assessments as provided in the 
written agreement, and to be paid within sixty days from the date 
of receiving at appellee’s office proof of the marriage of said John 
P. Moody, that said John P. Moody assigned said written agree- 
ment to appellant by transfer and delivery, and that said John P. 
Moody, before the assignment of the written agreement, and appel- 
lant after the assignment thereof, kept said written agreement in 
force as provided by its terms from said 18th day of October, 1881, 
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to the commencement of this suit. And in all things the said 
Moody and appellant performed all the agreements contained in 
said written agreement for them to do and perform; but the appel- 
lees failed and refused to pay the appellant any part due him on 
said written agreement; but that the same is due and unpaid; and 
that said written agreement was executed by the appellees in the 
name and style of William W. Payton, president, and W. Monroe, 
secretary. 

The question presented by counsel upon the sustaining of the 
demurrer to this paragraph of the complaint is as to the validity of 
the contract upon which the suit is brought. The substance of the 
contract is, if the applicant will pay the association a certain sum of 
money down and agree to pay such dues and assessments as it may 
demand, upon expressed terms, from time to time, it will pay the 
applicant, at the end of two years the sum of $3,960 upon condition 
that the applicant should not get married within that time, but if 
he should marry in that time then the association was to pay him 
five dollars and fifty cents for each day that he remained single 
after the execution of the contract. The amount to be paid by the 
association is dependent upon the time the member refrains from 
marriage. 

We think this contract is contrary to public policy, and void. 

These four certificates sued on aggregate the sum of nine dollars 
and ten cents per day for each day that said Moody remained single 
after the execution of the agreement, during two years, at the end 
of the two years amounting to $6,645. . 

A promise to pay money in consideration of not marrying cannot 
be enforced: 2 Parson on Contract, p. 73, note (h). 

These contracts, if not like marriage-brokage contracts, may be 
properly classed as wagering contracts upon the probabilities of 
marriage. 

They are not like contracts for insurance of life or property to 
become due and payable upon the occurrence of some accident or 
casualty not under the control of either party, but they are simply 
wagers as to the time when Moody would marry. A matter in 
which appellant could have no personal interest. 

Even a policy of insurance payable on the occurrence of an event 
in which the party in whose favor, or for whose benefit, the policy 
has been issued, or has been assigned to as a speculation has no in- 
terest in the event, is a wagering.contract and void, and whatever 
may be said of Moody who made the original application for mem- 
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bership, and on whose marriage within the two years, the certificates 
are payable, clearly, the appellant, his assignee, had not, nor has he 
yet, any interest in Moody’s marital relations. If the certificates 
were to be considered as policies of insurance, they would be 
considered void as wagering contracts upon the probabilities of 
Moody’s marriage. And the fact that the contract was made with 
Moody and transferred to appellant makes no difference, they are 
void in his hands and he cannot recover on them: The Franklin 
L. Ins. Co. vs. Hazzard, 41 Ind., 116; The Franklin L. Ins. Co. vs. 
Sefton, 53 Ind., 380. 

‘There was no error in sustaining the demurrer to the 2d, 3d, 4th 
and 5th paragraphs of the complaint. * * * The 3d error assigned 
is the overruling of the demurrer to the 3d paragraph of the answer. 

This paragraph of the answer is to the first paragraph of the 
complaint for money had and received; and alleges that such 
money was received by the association for fees, dues, and assess- 
ments upon each thereof according to the regulations of the asso- 
ciation. That the same were voluntarily paid with a full knowl- 
edge of all the facts, and that appellant had no interest in said 
Moody’s marital relations. Each membership with the fees, dues, 
and assessments, is particularly set forth. The certificates are 
made exhibits. 

The first paragraph of complaint is based upon the idea that the 
attempted corporation of the association was illegal and void, and 
that the money paid to it could be collected back from those con- 
cerned in it as partners. 

We think appellant’s counsel were right in coming to the con- 
clusion that there was no law authorizing the formation of any such 
corporation. But it does not necessarily follow that the money 
paid in can be recovered back by the one who voluntarily paid 
it in, or by his assignee. Appellant does not claim that he has been 
defrauded. Nor are there any circumstances disclosed upon which 
a charge of fraud upon Moody or appellant can be based. If there 
was any fraud in the transaction, Moody was a member of the as- 
sociation, and he and appellant were parties to whatever was done. 
Appellant was in pavi delicto, and cunnot take advantage of his own 
wrong. He had full knowledge of all the facts, and neither courts 
of law or equity will interfere to grant parties relief under such 
circumstances. 

We think both corporation and the business done by the asso- 
ciation were illegal, being contrary to public policy, as wagering 
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contracts upon the probabilities of marriage. The answer is suf- 
ficient to constitute a cause of action and there was no error in 
overruling the demurrer to the first paragraph of the complaint. 

The last error assigned is upon the overruling of exceptions to 
the conclusions of law. The findings are admitted to be correct, 
by there being no motion made for a new trial, and are as follows: 
First. That the defendants in the year 1881, filed articles of asso- 
ciation in the office of the recorder of Jay Co. and in the oftice of 
secretary of state, organized and undertook to operate a corpora- 
tion under the name of “The Immediate Marriage Benefit Asso- 
ciation, of Dunkirk, Ind.,” and issue certificates of membership 
therein. Second. That plaintiff bought four policies in said mar- 
riage benefit association; that he paid fees amounting to $52 and 
dues and assessments amounting to $91.80. Third. That defend- 
ants issued to him in accordance with his application based upon 
the proposition of one John P. Moody, to enter into the marriage 
relation; and that said policies were issued in form to John P. 
Moody, and transferred at the time to the plaintiff aud delivered 
to him for the purpose of assuring to him any benefits which might 
arise from such policy contracts. 

Fourth. That the dues and assessments were assessed, levied and 
paid in the ordinary course of business, according to the regula- 
tions adopted by defendants and made known to plaintiff. 

Fifth. That after the issuing of said policies the said John P. 
Moody married one Sarah A. Bane. Sixth. That said marriage 
benefit association on or about Dec. 15, 1881, suspended business 
and paid nothing whatever to the plaintiff. Seventh. That plaint- 
iff complied with his part of the contract; and eighth, that plaint- 
iff isin no wise related to Moody, and has no special interest in his 
welfare or marital relations; and ninth, that the defendants, at their 
requests, had money of the plaintiff (as above stated). Tenth. The 
defendants did not make any express promise to repay the money, 
upon which the court states as conclusions of law:— 

1. That the facts and circumstances do not raise any implied 
promise to repay the money to the plaintiff. 2. At the time the 
money was paid by plaintiff to defendants, there was then no im- 
plied promise to repay it to the plaintiff. 3. The finding and the 
judgment of the court is for the defendants. We think there was 
no error in the conclusions of law. Judgment affirmed. 


Dahan te a 
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SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


May Term, 1883. 


GEORGE T. CHAMBERS anp Anoruer 
US. 
ATLAS INS. CO. 


Che policy provided that no suit or action against the company for loss or 
damage should be valid unless brought within twelve months after the 
loss or damage occurred. 


Held, That such limitation is lawful and reasonable, that the date of the fire, 
and not the date when the loss was payable, was the beginning of the 
twelve months, and that the court will not give by construction to the 
plaintiffs what they failed to secure by agreement. 


KE. B. Bennert, for the Plaintiffs. 
C. J. Cour, for the Defendants. 
Parvee, J. 

The plaintiffs took from the defendant a policy of insurance 
against loss by fire, to be in force from January 1st, to December 
31st, 1881. On September Ist of that year the property covered by 
it was injured by fire. The plaintiffs instituted this suit for the re- 
covery of damages. The defendant demurred and had judgment; 
the plaintiffs appeal. The policy contains these provisions, viz. :— 


Payment of losses shall be due in sixty days after the proofs required by 
this company shall have been received at this office, and the loss shall have 
been satisfactorily ascertained and proved as required by the foregoing 
provisions of this policy. Itis furthermore hereby expressly provided that 
no suit or action of any kind against this company for the recovery of any 
claim by virtue of this policy shall be sustainable in any court, unless such 
suit or action shall be commenced within the term of twelve months next after 
any loss or damage shall occur; and in case any such suit or action shall be 
commenced against this company after the expiration of twelve months 
next after such loss or damage shall have occurred, the lapse of time shall be 
taken and deemed as conclusive evidence against the validity of the claim 
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thereby so attempted to be enforced. This policy is made and accepted upon 
the above express conditions ; no part thereof can be waived except in writ- 
ing signed by the secretary. 

Proof of loss.was made on September 14th, 1881. This suit 
was instituted on November 11th, 1882. It is the claim of the 
plaintiffs that they may institute their suit within the twelve 
months next after the expiration of sixty days from proof of loss; 
that is, next after November 14,1881. Itis the claim of the de- 
fendant that they must institute it within the twelve months next 
after the fire. 

This limitation is lawful and reasonable. In words in common 
use and of plain meaning an event is referred to asa starting point; 
that is, to the day upon which there shall occur either destruction 
of, or injury to, the plaintiff's property by fire. Itis certain that 
they intended to surrender a very large portion of the time allowed 
them by the law; and there is nothing either in the structure or 
subject-matter of the contract indicating their unwillingness 
to make that day the point of departure, and to agree 
that the period of twelve months therefrom should cover the mak- 
ing of the proofs, the sixty days of grace to the defendants, and 
the institution of a suit. 

The contract keeps the day upon which a fire shall occur entirely 
distinct from the day upon which the right to sue for indemnity 
accrues; each is described in plain and appropriate language. 
We find no reason for the assumption that when the first is men- 
tioned the last is intended; and it is not for us by construction to 
give the plaintiffs what they failed to secure by agreement. 

There is no error in the judgment complained of. 


oe 


SUPREME COURT OF PENNSYLVANIA. 


vs. 
ST. PAUL FIRE & MARINE INS. CO.* 


The policy on a barn and its contents insured specifically horses ‘all con- 
tained in” the barn, and provided that it ‘‘does not cover or insure per- 
sonal property of any kind while removed from the particular building 


+ Opinion filed, November, 4, 1889, 
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herein described, or kept or used in any other place or location, unless 
otherwise specified.” A written clause covered “loss or damage by light- 
ning whether fire ensues or not.” 


Held, That the policy did not cover a horse killed by lightning in a pasture 
field. 


On rehearing.* 


E. P. Giixespre and Samvet Grirrita & Son, for Plaintiff in Error. 


S. F. Tuompson and Samuet Repmonp, for Defendants. 
Cuark, J. 


In view of the diverse opinion entertained when this cause was 
here before, we ordered a reargument. The reargument has not re- 
sulted, however, in effecting any change in the judgment then en- 
tered. The court, although somewhat differently constituted, by a 
majority is not inclined to recede from, but rather to adhere to, the 
views then expressed in the opinion filed. We do not think it nec- 
essary to add anything to what was then said. The judgment-is 
therefore reaffirmed. 


epee 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MARYLAND. 


STATE, to use or Brack, 
US. 
BALTIMORE & OHIO R. CO.+ 


The widow of an employe of the B. & O. R. Co., after the death of her hus- 
band, released any claim she might have against the railroad company 
for causing his death, for the purpose of enabling her husband’s mother 
to obtain, from the B. & O. Relief Association, payment of an amount of 
life insurance, which, under its constitution, was payable only on condi- 
tion that all persons entitled to sue the railroal company for his death 
should release the railroad company from liability. Held, in a suit by 
the widow against the railroad company, that the release was not invalid 
as against public policy. 


J. H. Krenz, Jr., and A. Sriruina, for Plaintiffs. 
Cowen & Cross and Grorce Dossin Pennman, for Defendant. 
. Morris, J. 
This is an action brought by the widow of Cassius P. Black, who 
was an employe of the Baltimore & Ohio Railroad Company, to re- 


* For former opinion, see 18 Ins. Law Jour., 561 
+ Decision rendered, November 13, 1888. 
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cover damages from the railroad company for causing his death by 
negligence. The actionis given by article 67 of the Maryland Code, 
which directs that it shall be brought in the name of the state of 
Maryland for the use of the wife, husband, parent, and child of the 
person whose death has been caused, and within twelve months 
after the death. The defendant railroad company pleads a release 
under seal, executed by both the mother of the deceased and by his 
widow, the equitable plaintiff in this case, in which release it is re- 
cited that in consideration of $1,000, paid to them by the Baltimore 
& Ohio Relief Association, they release and discharge both the re- 
lief asspciation and the Baltimore & Ohio Relief Company from all 
claims and demands whatsoever arising from the said death. To 
this plea the plaintiff has replied that the release pleaded was ob- 
tained by fraud, and on this replication the defendant has joined 
issue. The plaintiff has filed also five other replications, to which 
the defendant has demurred, and it is the questions of law raised by 
these demurrers which are now to be passed upon. Some'of these 
replications deny the facts recited in the release, but it is clear that, 
as the release set out in the plea is a technical release under seal, 
the plaintiff cannot be heard to allege or allowed to prove to the con- 
trary of what she has solemnly admitted under hand and seal. So 
long as the release stands unassailed for fraud, the plaintiff is con- 
cluded from denying the facts recited init. The other replications 
demurred to proceed upon the theory that the release is void be- 
cause obtained as the result of a scheme which should be held 
illegal as against that rule of public policy which forbids an em- 
ployer contracting with an employe for exemption from liability for 
his own negligence. The constitution of the Baltimore & Ohio Relief 
Association, a corporation chartered by the Maryland legislature, 
and which all the employes of the Baltimore & Ohio Railway Com- 
pany are compelled to become members of, provides that before the 
person named by the member as the beneficiary of the insurance 
upon his life shall be paid there must be executed a release, signed 
by all persons who might be entitled to recover damages from the 
railroad company, releasing the railroad company from all damages 
to which it might be liable by the reason of the death. The question 
of the reasonableness of this provision of the constitution of the relief 
association came before the Maryland Court of Appeals in Fuller vs. 
Association (67 Md., 433), and it was held to be a reasonable stipu- 
lation, and that no suit could be maintained against the relief asso- 
ciation for the amount insured upon the life of a member who had 
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been killed while in the service of the railroad company, if the per- 
sons legally entitled to recover damages from it for his death refused 
to release their claim for damages against the railroad company. It 
is solely by reason of the statute of Maryland giving a right of ac- 
tion to the wife, husband, parent, or children of the person whose 
death has been caused by negligence, that the plaintiff has any 
standing at all in court, and in Fuller vs. Association, we have the 
decision of the highest court of the state declaring that the condi- 
tion in the contract of insurance which requires such a right of ac- 
tion to be released before the insurance can be claimed is a reason- 
able and valid provision. Notwithstanding the rule of public policy 
which prohibits railroads as common carriers from stipulating for ex- 
emption from responsibility for negligence, it is lawful for them to 
limit the amount for which they will be responsible, or to stipulate 
that any insurance effected by the owner on the goods shipped shall 
be applied to their exoneration: Insurance Co. vs. Transportation 
Co., 117 U.S. 312, 6 Sup. Ct. Rep., 750, 1176. The Baltimore & Ohio 
Railroad Company has promoted the relief association, and guaran- 
tied its contracts, and contributed to its funds, and it does not ap- 
pear to me that itis contrary to any rule of public policy which has the 
sanction of the courts to hold that it may avail of a release obtained 
by the relief association for ite benefit under a provision of the con- 
stitution of the relief association which the Maryland Court of Ap- 
peals has held to be reasonable and lawful. This view of the law- 
fulness and validity of the release required by the relief association 
was also held by Judge Sage in Owens vs. Railroad Co. (35 Fed. Rep. 
715). It is also to be considered that the release pleaded as a dis- 
charge was executed by the plaintiff after the cause of action upon 
which she sues had arisen. The insurance upon the life of her hus- 
band did not affect her rights at all, as it was made payable to her 
husband’s mother. She had no contractual relations with either 
the railroad company or the relief association, and cannot complain 
of any contract made with her husband as being against public 
policy, because she is unaffected by any such contract except so far 
as she herself has chosen to respect it since his death. If, in 
consideration of the payment by the relief association of $1,000 to 
her husband’s mother, she has released her claim for damages, why 
should it not be valid? She could have released‘her claims in con- 
sideration of five dollars, or any valuable consideration whatever, 
and it would have been valid ; or, if she was advised that she could 
prove the necessary allegations of negligence, she had a perfect cause 
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of action which she could maintain in court against the railroad 
company for whatever damages a jury might assess in her favor. If, 
having this right of action, she has, since her husband’s death, vol- 
untarily and without deception practiced upon her, released it, in- 
duced to do so by the certain benefit which would thereby accrue 
to her husband’s mother, I can see no ground upon which the re- 
lease can be treated as a nullity. The demurrers are sustained. 


———_--—o——____—__ 


SUPREME COURT OF WISCONSIN. 


Appealed from Trempealeau C. C. 


HOTCHKISS 
vs. 
HOME INS. CO., or New York.* 


The policy by its conditions was to become void if the property became va- 
cant or unoccupied, and so remained without knowledge or consent. At 
the time of renewal the insured informed the company that the premises 
were vacant but would be oceupied in two or three weeks, and was told 
that the policy would be of no effect unless the premises were occupied 
when burned. 


Held, That while this was at the time of renewal a waiver of the conditions 
concerning vacancy for the time being, it was not a continuing waiver, 
and this view is confirmed rather than superseded by the oral agreement. 
The premises remained unoccupied until the fire, against the conditions 
of the policy. 

Orton, J. 

The condition of the policy of insurance is, that “if the above- 
mentioned premises shall become vacant or unoccupied and so re- 
main with the knowledge of the assured, without notice to and con- 
sent of this company indorsed thereon, this policy shall be void.” 

This condition applies as well to the non-occupancy of the prop- 
erty when the policy was renewed as to its being or becoming un- 
occupied thereafter: Devine vs. Home Ins. Co., 32 Wis., 471. 

The evidence was that the agent of the assured informed the 
agent of the company at the time of the renewal of the policy, that 
the premises were unoccupied, but that they would be occupied in 
two or three weeks. The agent of the company said in effect that 
the policy would be of no effect unless the premises were occupied 


* Decision rendered, October 25, 1883. 
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when burned. This was a waiver of the condition on the part of 
the company so far as the premises were unoccupied at the time 
the policy was renewed : Devine vs. Ins. Co., supra. 

It is claimed by the learned counsel of appellant, 1st. That this 
constituted a waiver of the condition of the non-occupancy at the 
time the policy was renewed; and 2d. That so far as the future oc- 
cupancy was concerned, it was a contemporaneous verbal or oral 
agreement which could not affect the terms of the written policy. 

The waiver of the non-occupancy at the time the policy was re- 
newed was by parol and in the nature of an estoppel in pais, and 
directly in conflict with the terms of the policy, and yet it may pre- 
vail; then why may not the condition of the waiver, which is an es- 
sential part of it and gives it character and effect, rest in parol 
also? In the above case of Devine vs. Ins. Co, it wasin evidence on 
the part of the company that in addition to the waiver of the condi- 
tion of occupancy of the premises at the time of the issuing of the 
policy, by reason of the plaintiff's knowledge that it was unoccu- 
pied at the time and as a part of such waiver, the assured agreed 
or promised that they should be occupied within thirty days there- 
after. This was denied by the plaintiff. The circuit court in- 
structed the jury in effect, that if such was the representation of 
the plaintiff, and the building was so unoccupied and so remained 
more than thirty days immediately previous to the fire, without 
notice to the company and its consent, the company was not liable 
on the policy. This instruction was approved in the opinion of the 
then chief justice, as follows :— 

It is obvious that the court should not have instructed the jury that the 
policy was void, except only in case they found that there was an agreement 
to enter and occupy within the thirty days, which was the instruction 
given. 

This is authority in favor of the validity of such an agreement 
although resting in parol. In such case the agreement is not in 
contradiction of the terms of the policy, but rather in accordance 
therewith, that the premises shall not become vacant or unoccu- 
pied. The parol waiver of the condition in respect to the occu- 
pancy of the premises at the time of the renewal of the policy, and 
consent that they need not be occupied at that time, are directly 
against the terms of the policy, but the agreement that they shall 
be occupied hereafter is n accordance with them. 

This understanding or agreement is in effect that the company 
will waive the condition of occupancy in respect to the time being 
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when the policy is renewed, but no further; or that in respect to 
present occupancy there is a waiver on condition of further occu- 
pancy or when the ‘loss should occur. By a familiar rule of evi- 
dence when proof is allowed of such waiver at the time, the whole 
matter of the waiver with its terms, limits, and conditions may be 
shown. The waiver for the present time could not be made availa- 
ble without the condition connected therewith that it shall be only 
for the present. We regard the question here involved as decided 
in Devine vs. Ins. Co., and we believe the decision correct. The 
premises remained unoccupied until the fire against the condition 
of the policy, which was not superseded but rather confirmed, and 
insisted upon, by the oral agreement. 

The point made upon the evidence that it was proper to prove 
whether the plaintiff knew the conditions of the policy in respect to 
occupancy, was not insisted upon on the argument, probably for the 
obvious reason that he must be presumed to have known the con- 
ditions of his policy unless his attention was directed therefrom by 
the fraud of the defendant. The evidence showing the whole un- 
derstanding or agreement in respect to the waiver of the condition 
of occupancy was clearly admissible, and its effect warranted the 
circuit court in directing a verdict for the defendant. Judgment 
affirmed. 


———— + > — —_ 


SUPREME COURT OF IOWA. 


Appealed from the Polk CG. C. 


DANIEL KEMPTON 
Us. 
STATE INS. CO.* 


The policy provided that sale, conveyance, or transfer of the property should 
render the insurance void. The owner executed a written agreement to 
sell at a future day, and subsequently, and after the fire, executed a 
warranty deed, but the writings between vendor and vendee stipulated 
that possession would be had not before October 1st. The property 
burned September 234d. 

Held, That the plaintiff still retained an insurable interest and the policy was 
not voided by the contract to sell. 





* Decision rendered, October 19, 1883. 





1890. ] Kempton vs. State Ins. Co. 


Statement. 


This is an action upon a policy of insurance issued on the 28th 
day of November, 1877, for the term of five years, to recover for 
losses by fire occasioned to the insured property on the 23d day of 
September, 1881. The answer alleges that the policy contains a 
provision that ‘if said property shall be sold, conveyed, or encum- 
bered in whole or in part, whether by legal process, judicial de- 
cree, mortgage, voluntary transfer, or otherwise, * * * without the 
written consent of this company obtained, the policy shall in either 
event immediately thereafter cease and be null and void.” That 
the plaintiff on the 30th day of March, 1881, executed and delivered 
a written instrument for the sale of said premises as follows:— 

Daniel Kempton agrees to sell his farm of 70 and -§/5 acres for $35 per acre, 
* * * to George H. Warren, secretary for the American Emigrant Company, 
of Hartford, Connecticut, and give possession of the same on or before Novem- 
ber 1, 1881, but not before October 1, 1881, and agrees to deposit a good and 
sufficient warranty deed for said farm with Mr. C. E. Fuller in the office of 
the Iowa Loan and Trust Company, executed by said Kempton and Mary J. 
Kempton, his wife, within a few days after signing this contract to be deliv- 
ered to said Warner as provided below, George H. Warner, secretary of 
American Emigrant Company agrees to pay the said Fuller the above stipu- 
lated price of $35 per acre, and left the said deed in C. E. Fuller’s hand, upon 
possession of farm being given by said Kempton, but not before October 1, 
1881, * * * said farm and buildings are to be delivered by Kempton in as 
good condition as they are now in, the destruction by the elements excepted. 


The petition further alleges that on the 12th day of October 1881, 
the plaintiff pursuant to said contract executed to the American Emi- 
grant Company a warranty deed for said premises, and that by 
reason of the facts stated the policy was void at the time of the loss, 
and the plaintiff had no insurable interest in the property. 

A demurrer was. filed to this answer, which was sustained, and 
judgment was rendered for the plaintiff. 

Opinion. 
Day, C. J. 

It is insisted that the execution and delivery of the written con- 
tract above referred to, constituted a sale of the property within 
the meaning of the policy. That it did not constitute a sale within 
the meaning of the policy is established, so far as we have been 
able to discover, by an unbroken current of authority. In Wash- 
ington Fire Ins. Co. vs. Kelly (32 Ind., 42), the policy contained a 
provision that, “if the property shall be sold or conveyed, or if the 
policy shall be assigned without the consent of the company in 
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writing thereon then this policy shall be null and void.” After con- 
tracting the insurance, the assured contracted in writing to sell the 
premises and received a payment of $100. In determining the 
effect of this contract upon the policy the court say:— 


The provisions of the policy in the Washington Fire Insurance Company 
against the sale or conveyance of the property insured and against the assign- 
ment of the policy without the consent of the insurers, as it imposes a restric- 
tion upon the right of disposing of property, should be construed as any other 
contract with like provisions with strictness, and nothing less than the abso- 
lute sale or conveyance of the property with all the usual legal ingredients 
to constitute the transaction as such, or similar complete assignment of the 
policy, can be considered as sufficient to avoid the policy on that account, 
* * * The proviso is restriction of the sale or conveyance of the property in- 
sured, and when the sale or conveyance is relied upon by the insurers, to pre- 
vent the recovery for any loss by fire, the sale or conveyance must be made 
out full and complete. To constitute a sale within the meaning and terms of 
the proviso, the right to the property sold and to the possession thereof must 
pass from the vendor to the vendee. The mere contract for the sale or con- 
veyance not divesting the title of the vendor and divesting the same in the 
vendee is not a breach of the proviso. A contract to convey the building 
insured at a future day, on payment of the purchase money, and between the 
time of contract and its consummation, they are destroyed by fire, the vendor 
being in possession it is not such an alienation as vacates the policy. 

To the same effect see the following authorities: Hill vs. The 
Cumberland Valley Mut. Protection Co., 59 Pa. St., 474; Browning 
vs. The Home Ins. Co., 71 N. Y., 508; Angell on Ins., sec. 206; Wood 
on Ins., sec. 329, and anthorities cited. In our opinion the contract 
in question does not avoid the policy. 

It is insisted that plaintiff after the execution of the contract did 
not retain an insurable interest in the property. That this position 
is not tenable, see the following authorities: Trumbull vs. The 
Portage Co. Mut. Ins. Co., 12 Ohio, 305; Hill vs. Cumberland, etc., 
Co., supra and authorities cited; Wood on Ins., § 330; Flanders on 
Ins., pp., 385-6; Ins. Co. vs. Upteryrafft, 21 Pa. St., 513; Lazarus vs. 
The Commonwealth Ins. Co., 19 Pick., 81; County Ins. Co. vs. 
Stewart, 19 Pa. St., 45. The judgment is affirmed. 





1890. | McMartin vs. Continental Ins. Co. 


SUPREME COURT OF MINNESOTA. 


McMARTIN 


Us. 
CONTINENTAL INS. CO., or New Yorx.* 


A note was given for annual installments of premiums to become due. Two 
installments were paid, and two were defaulted. Afterwards the prop- 
erty burned. Plaintiff sent his agent to an agent of the company to pay 
the two defaulted installments. The company’s agent asked if there had 
heen any loss, and plaintiff’s representative said, ‘*‘ Not that he knew of,” 
whereupon the money was received and remitted to the company and by 
it returned to the plaintiff. 

Held, That such acceptance of the money was not a waiver of the breach of 
condition, and that an estoppel cannot be based upon an act of the oppo- 
site party induced by his own fraud. 


Gero. B. Eperrron, for Appellant. 
A. ©. Hickman, for Respondent. 
GiFituan, C. J. 

Action on a fire insurance policy. The policy was for five 
years, commencing April 22, 1883. The premium was $6.50 per 
year,—the first $6.50 being paid at the issuance of the policy; the 
remainder secured by the note of the insured, payable in install- 
ments of $6.50 each, on the Ist day of May, in the years 1884, 1885, 
1886, and 1887. The policy and also the note, contained a condi- 
tion to the effect that, if default should be made in the payment 
of any such installments, the liabilility of the company on the pol- 
icy should cease, and remain suspended during the continuance of 
such default; and on payment of the installment as to which 
there should have been a default the liability should reattach, and 
be in force only from the time of such payment. The installments 
for 1884 and 1885 were paid. Those for 1886 and 1887 were not 
paid, nor did the insured offer to pay them until after the fire, 
which took place February 7, 1888. The defendant relies on the 
default as a defense. To avoid its effect, plaintiff claims that at the 


* Decision rendered, July 8, 1839. 
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time of making the application for the policy he was informed by 
the agents of the company that he should have notice from it when 
each installment should become due, and that, relying on that and 
receiving nu notic>, he did not pay the installments, and he made 
default for no other reason, and on the trial he gave evidence in 
support of that claim. But, without determining whether this 
matter would in any event excuse the default, he in his testimony 
admitted that in November, 1887, he received notice of the default 
in the last two installments. He does not seem to have taken any 
steps in regard to this notice, except to deny to the company that 
he owed it anything. He gives no adequate reason for disregard- 
ing the notice. He could not expect the company to do more than 
call his attention to the fact, and it was then his business to ascer- 
tain if it was the fact. 

He also claims that after the fire the company waived the breach 
of condition, but the evidence in support of this claim was entirely 
insufficient. His evidence was that after the fire he went to one 
Dresbach, who appears to have been a local agent of the company, 
and told him of the fire, and Dresbach advised him to pay the in- 
stallments; saying to him that he (Dresbach) thought he (plaintiff) 
would be all right with the company. Plaintiff thereupon sent an 
agent of his to one Anderson, an agent of the company, who had 
the note to collect for it, and his agent paid the note to Anderson. 
But plaintiff's agent being asked by Anderson, at the time of mak- 
ing the payment, if there had been any loss, said not that he knew 
of. The money was remitted to the company, and by it returned to 
plaintiff. In this there is nothing to prove a waiver. Dresbach did 
not assume to determine that the company would or would not in- 
sist on the breach of condition, and Anderson received the money, 
not merely under a suppression of the truth, but under what was 
equivalent to an affirmative misrepresentation of the fact. And 
there was nothing in it that would serve asa basis to estop the 
company, whatever plaintiff might afterwards do in the way of pre- 
paring formal proofs of loss. No one can base un estoppel upon an 
act of the opposite party induced by his own fraud. The court 
below was right in dismissing the action. Order affirmed. 





